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Aet. l—points in the history op our law 
merchant. 



HAYING made arrangements for the appearance in thia 
Magasdne of a series of papers bearing upon such topica 
connected with mercantile law as may from time to time, 
whether by reason of their intrinsic importance or of projected 
legislation touching them^ demand attention, we here purpose, 
by way of introduction, to offer some remarks, desultory per* 
chance, yet individually much considered, relative to certain 
points and epochs in the history of our Law Merchant. The 
inquiry, of which some sketch or outline merely is on this 
occasion attempted, would, as we conceive, if fully carried out, 
possess great and indubitable interest — an interest increased 
by this circumstance, that the subject adverted to, although 
vcduminously treated by various well-known statistical writers, 
has never yet be^i regarded from a strictly legal point of view, 
or thoroughly investigated by a legal mind. Possibly the hints 
thrown out in the ensuing pages, and the remarks, somewhat 
loosely strung together, there appearing, may hereafter, by some 
abler hand, be amplified and methodized, with a view to supply* 
ing a deficiency in legal literature much to be deplored. 
To any one who shall be minded to apply himself to this task, 
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2 Points in the History 

we would earnestly commend for consideration the general 
tenour and spirit of the following remarks^ made by Mr. Reeves 
in the introduction to his accurate^ though rather dry and 
uninviting, '' History of the English Law/' He observes, that 
in order to have a right conception of our old jurisprudence, it 
is necessary that the inquirer should forget for a while every 
alteration which may have been since made — should enter upon 
his investigations with a mind wholly unprejudiced, and should 
explore the old with the same attention which is bestowed upon 
the modern system of law. '^ The law of the time," he adds, 
'^ would then be learned in the language of the time, untinctured 
with new opinions ; and when that was clearly understood, the 
alterations made therein, in subsequent periods, might be 
deduced and exhibited to the mind of a modern jurist in the 
true colours in which they appeared to persons who lived in 
those respective periods.'* If, then, "our statutes and the 
interpretation of them, with the variations that have happened 
in the maxims, rules, and doctrines of the law, were presented 
to the reader in the order in which they successively originated^ 
such a history, from the beginning of our earliest memoriak 
down to the present time, would not only convey a just and 
complete account of our whole law as it stands at this day, but 
place many parts of it in a new and more advantageous light 
than could be derived from any institutional system, in propor- 
tion as an arrangement conformable with the nature of the 
subject surpasses one that is merely artificial.'' The view thus 
expressed by Mr. Beeves seems to us to be correct, and might 
advantageously be followed but by any fiiture historian of that 
particular branch of law wherewith alone in this article we are 
concerned. 

The Lea^ Mercatoria has been described as '' a systemi 
of equity, founded on the rules of equity, and governed in 
all its parts by plain justice and good fidth" (per Buller, J., 
Master v. Miller, 4 T. R. 820). It includes aU laws written^ 
customary or traditionary , which are designed to regulate, or 
which have reference to, mercantile property or persons. True it 
is, that the term Lea? Mercatoria is often used as comprising 
merely those customs recognised and sanctioned amongst 



jnendumts wldA have beeomeineorpanted with our Common 
Law, and duxiag oentnries have constituted part and parcel of the 
iex terrm here prevalent ; but aoch a definition is obyiously too 
limited^ and is ill suited for one who would apply himself to 
an examination, however cursory, (tf the origin and progress of 
otir mercantile institutions. 

Adopting the wider view above suggested, we may aflbm that 
ihe component elements of our Law Merchant are — 1st, Express 
enactments; 2ndly, Mercantile usages or customs; Srdly, The 
abstract principles of our unwritten law— evidenced either by 
reported cases or by text- writers of repute, so far as those 
principles are applicable to mercantile transactions. 

Mercantile Customs would seem to be properly divisible into 
three dasses : Ist, Customs alluded to by Blackstone (1 Com, 
273), as those '' which all nations agree in and take notice 
of.'' 2ndly. Customs prevailing throughout the length and 
breadth of this country, which are in general judicially noticed 
here without proof, — at all events when they have been once 
established and shown to exist : for instance, '^ by the custom 
of merchants^ a duty arises on bills of exchange from the opera- 
tion of law^ in the same manner as a duty ii created on a deed 
by the act of the parties'' (per Eyre, C. J., Master v. Miller, 
2H.Bla. 140). 

. To customs of this latter kind. Lord Campbell also evidently 
alludes in Brandao v. Bamett (12 Cla. &; F. 787) > where he says 
that the general lien of bankers is part of the Law Merchant^ and 
is to be judicially noticed like the negotiability of bills of exchange, 
or the days of grace allowed for their payment. When a general 
usage has been judicially ascertained and established, it becomes 
part of the Law Merchant, which Courts of justice are bound to 
know and recognise. Such, remarks the Lord Chief Justice, 
has been the invariable understanding and practice in West- 
minster Hall for a great many years : there is no decision or 
dictum to the contrary ; and justice could not be administered, 
if evidence were to be given toties quoties to support such 
usages — an .issue being joined upon them in each particular 
case.. 

To the third class of customs above mentioned may be referred 
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such as are purely locals and which most^ when relied uptm, 
be proved.^ Customs of this kind^ or rather local usages 
of trade^ are very frequently relied upon in courts of law^ in 
order to explain ambiguous instruments^ or- to add to the con* 
tracts of parties terms not inconsistent with them. 

Bearing in mind^ then^ that customs are distinguishable into 
the three classes just specified^ we would repeat that mercantile 
law^ in fact^ depends^ Ist^ upon specific statutes ; 2ndly^ upon th^ 
customary or unwritten law^ so far as that may be apphcable to 
mercantile transacticms ; Srdly^ upon customs or usages prevalent 
amongst merchants. 

Such being the component elements of our Law Merchant^ 
we would next remark that its history may properly be treated 
as divisible into three several portions^ — the first of these 
periods commencing with the Norman Conquest^ and extending 
down to the tune of Sir E. Coke^ who became Chief Justice, of 
the Common Fleas on the 30th of June^ a.d. 1606^ and pre<* 
sided in the Queen's Bench from 1618 — 1616 ; the second of 
the three periods above referred to extending from the last* 
mentioned epoch down to the appointment of Lord Mansfield, 
in the year 1756 ; and the third reaching down to the present 
time^ from the date last mentioned. During the first of these 
periods we shall find commerce slowly, and with difficulty;, 
struggling into some sort of recognition and importance. 
During the second we shall find considerable efforts and some 
substantial progress made in fixing the laws designed to regulate 
it. During the third period we shall find our Leaf Mercatoria 
erected gradually on a firm, enduring, and comprehensive basis : 
this great result having been effected mainly by the efforts of our 
judges, in discussing and ascertaining the principles of commer-* 
dal law, and the rules which ought to govern it ; partly also by 
the assiduity of our legislature in the framing of remedial 
mteasures where those rules and principles were proved to be 
inadequate or inapplicable. 

On inquiring as to the origin of our mercautile law, we must 

* As instances of customs falling within the class here adverted to, see 
Pollock V. Stables, 12 Q. B. 765 ; Sutton v. Tatham, 10 Ad. & E. 270; 
Dails I?. Uoyd, 12 Q. B. 631. 
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be prepared to find that whilst the feudal syBtem retained it« 
yigonr — ^whilst military prowess and physical force were most 
esteemed — ^whibt Lmd with its peculiar rights and bnrthens 
was thought the most valuable possession — ^whilst the power of 
the Crown was exerted to check alienation aiid the transfer 
of property^ which is the life and soul of trade (per Eyre« C. J.^ 
4 T* B. 820)^ and generally to discourage the arts of peace—* 
in such times^ we must be prepared to find but few evidences of 
anything worthy the name of mercantile law prevailing here* 
To Bichard I.^ indeed^ as some learned writers have contended— <• 
but at all events to at least as early an epoch in our history— 
we are indebted for the Laws of Ol^ron, a body of maritime law 
which^ by reason of the wisdom with whidi it was framed^ 
obtained general reception amongst the nations of Western 
Europe, and has even been admitted as an authority on admiralty 
questions in some of the States of North America* (8 Kent* Com. 
7th ed. 11— 12; 1 Duer, Mar. Ins. Introd. 88 ; 1 Bla. Com. 419.) 
It is^ however^ in Magna Charta^ as ratified by Henry III.^ that 
we first meet with positive enactments of importance^ having 
direct refer^dce to the Law Merchantj and evidently designed to 
benefit and encourage trade.^ 

The 26th chapter of this Act aims at regulating to some 
extent the sale of the necessaries of life^ by requiring that '' one 
measure of wine shall be used throughout the realm^ and one 
measure of ale^^ and one measure of com ;'' whilst chapter 80 
enacts^ that foreign merchants shall have safe and sure conduct 
to come into^ tarry in^ and depart out of England, in order to 
buy and to sell without being subjected to any manner of [evil] 
tolls, save per antiquas et rectos consuetudines (see 6 Co. 
Bep. 239) ; t. e., according to the established dues and cus-* 
toms imposed by authority of Parliament* (2 Inst. 58; 1 Bla* 
Com. 314-^15.) 

Such was the wise and liberal policy of our Great Statute for 
the protection of foreign traders — ^a policy which was still further 
carried out in the ensuing reign by the statute of Acton Bumel 
(11 £dw. 1, c. 1), which was passed in order to facilitate the 
recovery of their debts by merchants; and recites that the 
^ See Reeves's Hist, of £ng. Law, 1. 234. 
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absteoe of any '^ speedy. law'' to compel andi payment^ hid 
deterred many merdiants from comiiig '' into this realm with 
their merdiandiseB; to the damage aa well of the marchanta aa 
of the whole realm/' 

Under the Act last referred to^ any merchant who wished to 
aeciue payment of a debt due to him could cause hia debtor to 
enter into a certain kind of recogniaanoe called a Statute Mer^' 
chant, tqpon which execution against the goods or person of the 
debtor might, on defsodt made in payment of the d^bt, be at 
once issued; and ** if the creditor be a merchant stranger, he 
shall remain at the costs of the debtor for so long time as he 
taiarieth'' about his suit,, and until the goods and chattels of his 
debtor be sold and delivered to him. We may add, that tiie 
facilities afforded to a creditor by this statute were much 
extended by the 13 Edw. 1, stat. 8, c. 1, which compelled a 
debtor who could not otherwise satisfy the claims upon him, to 
sell his land, or enabled the merdiant creditor to seize and hold 
it until the debt secured by the Statute Merchant had been 
satisfied.^ 

With a view to the further encouragement of foreign trade> 
another statute, of some interest in a historical point of yiew> 
was passed in the reign of Edward III. ^ It was then thought 
advisable to prohibit the export of certain kinds of merchandise 
by home traders, and thus to attract foreigners to these shores 
for the pui^K)ses of traffic. Certain towns wore accordingly 
constituted markets or staples for the purchase and sale of the 
commodities in question, under special rules and conditions 
which there had force^— ''the stifle being intended in its very 
institution for the resort of foreign merchants^ and it being 
thought wise and expedient that some mode of administering 
justice between putties should be devi^ed, which would be more 
consonant with the ideas of foreigners, and more adapted to 
the nature of mercantile transactions for ease and despatch 
than the common process of the law/' ' It may be proper to add> 
that this statute, though originally confined in its operation to 
persons, dealing in certain places only, was by a subsequent 

* 2 Reeves, Hist. E. L. 160. « 27 Edw. 3, st. 2. 

8 2 Reevesy Hist. £. L. 393, 384. 
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Act (28 H^n* 8, c. 6) extendi to all TfonatB who dioM to 
arail tliemaelves of its prorisioiu. The learned reader will re-i 
member that Sir £. Coke^ in his 4th Ixuit. ch. 46, treats of the 
Court of the Mayor of the Staple at Wettminster, wUch, he 
says^ 18 gnided by the Law MJerchant^ which is the Law of the 
Staple ; and forther^ that Blackstone, in the second Yolume of 
his Commentaries^ pp. 160 — 161, enters at some length into an 
inquiry as to the nature of estates held by Statute Staple and 
Statute Merchant* 

The Statute Merchant and Statute Staple were indeedj as ap* 
pears from Blackstone^ at one time common assurances here^ 
and their tendency obviously was to fiiciUtate the aUenation of 
real property, restrictions upon which had he&x imposed by 
Magna Charta, chap. 32, which forbade the alienation of land, 
unless where the residue remaining to the tenant was sufficient to 
enable him to perform his feudal services to his lord (Sulliv. 
Lects. 149, see also 2 Beeves, Hist. Eng. L. 232), and also by the 
statute of Quia Emptores, forbidding subinfeudation, which 
has truly been described as ''the first step towards voluntary 
alienation/' Upon this point Dr. Sulliyan tells us in his 16th 
lecture (pp. 144 — 146) that one great and striking difference be« 
twe^i allodial and feudal lands consisted in this, that the former 
entered into commerce; they were saleable or otherwise aliea-» 
able at the will of the possesses, either by act eiecuted and 
taking effect in his lifetime, or by will to take effect after his 
death. Feudal estates, however, were not li^le to the debts 
contracted by the feudatory; for if the creditor might have 
sold them for debt, a wide door for alienation had been opened 
by means of fictitious debts contracted by collusion between the 
creditor and vassal. '' But,'' continues the writer aboye named, 
''as times grew more settled^ and the strictness of the military 
^^stem abated — ^as commerce increased, and with it luxury, the 
propensity to alienation grew up, and became at length so strong 
in every country as to be irresistible. And it is a speculation 
not only curious, but very useful for the students of our law, to 
dbserve and remark its progress in England: the first step 
towards voluntary alienations arose from the practice of stdnn" 
feoffinff." 
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Pasaing over, in the rapid yiew which we are now taking oF 
the history of our Mercantile Law^ any detailed reference to the 
statutes of Labourers^ passed in the reigns of Edward III. and 
Elizabeth^ of the earlier whereof the scope and operation were 
minutely considered by the Court of Queen's Bench in the 
well-known case of Lumley v. Oye (2 E. & B. 216)^ it will not 
be irrelevant tx) notice that during the reigns of Henry VI. and 
Edward IV., as well observed by Mr. Reeves/ personal property 
was gradually attracting to itself consideration, and, owing to 
the increase of trade and manufactures, was becoming more and 
more a subject of discussion in our courts, so that lawyers were 
compelled to bestow upon it some share of that attention which 
seems before to have been wholly engrossed by the learning of 
real property. Thus, in the Year-books of the date just men* 
tioned, we find questions agitated as to the rights of ownership 
in animals and goods — ^the effect of a sale in market overt, and 
the applicability of the maxim caveat emptor — the necessity (so 
well established at this day) of a consideration to support a con- 
tract, and the liability of the principal for the act of his agent. 
Hence we may clearly infer that the elementary principles, at all 
events, on which the Law of Contracts and the Law Merchant 
alike depend, were, in the latter half of the 15th century, begin« 
ning to receive that attention which is so justly due to them. 

In reference to this part of our subject, it is remarked by a 
learned writer,^ who discusses legal history and legal principles 
with a force and degance of diction which no other professional 
author of the present day has ventured to attempt, that our — 

" Mercantile law is deducible in great part from the imperial code 
of Bome, and the different maritime codes of ancient Europe. It is 
chiefly conversant with personal property, the laws regulatmg which 
are to be looked for in that of Bome. Our ancient jurists, devoted 
almost entirely to the explanation of the feudal system, and its con* 
sequences to the tenure of real property, rarely discuss the nature 
of personal property, which, as we have seen, was regarded as an 
inferior and altogether inconsiderable species of possession; but 

^ ffist. E. L. iii. 369. 

' See Mr. Warren's recently-published epitome of Blackstone's Com- 
mentaries (p. 496), a work which contains much original and valuable 
matter, and, being written in a high and praiseworthy spirit^ is specially 
recommended for perusal to students of the law* 
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wlieneyer they do so, they adopt, and abnost verbatim^ the doetrinee 
and language of the civuiflua : and the more readily, as they find 
that ali^adj done by the ecclesiastical authorities, in administering 
such property after the death of its owner. Thus the imperial hiw, 
80 fiercely repdled from any interference with the laodea inteiee^ 
was adopted as the goyeming principle of a description of ^pertj 
destined ultimately to compete, at least in importance, with that 
landed interest.'* 

To another important doctrine of the Law Merchant^ referable 
to the epoch now under notice^ we would here also specifically 
advert ; it is shortly expressed by the maxim^ Ju9 accrescefuti 
inter mercatores pro benefido commercii locum nan habet. One 
peculiar and distinctiye feature of a joint tenancy in land^ as 
Littleton informs us in his 280th section^ was this : That the 
surviving tenant took the entire estate in it to himself. Nor 
was it only among joint tenants of estates of freehold that the 
right of survivorship prevailed ; the same rule applied as between 
those who were jointly possessed of a chattel, whether real or 
personal, as of a lease for years^ or of a horse^^ or even of a debt ; 
so that if a bond or other obligation were made to several, the 
survivor amongst these joint obligees would be entitled to the 
entire debt. The very recent case of Crossfield v. Such (8 Exch. 
825) shows, moreover, that where stock is purchased in the joint 
names of two persons, the survivor of those two is, at law, abso- 
lutely entitled to the fund. 

The rule just stated, however, as Lord Coke tells us (1 List. 
182 a), did not extend to merchants, an exception being made 
in their favour '^ for the advancement and continuance of com- 
merce and trade.'' And the late decision of the Court of Ex- 
chequer, in Buckley v. Barber (6 Exch. 164), shows us that the 
exception in question applies also to manufacturers ; for the 
term " merchant'' was at a very early period liberally construed, 
and the principle on which the exception is founded, viz. the 
encouragement of trade, holds equally with reference to manu- 
facturers in partnership, and to every description of trade. 

At a somewhat later date than that just adverted to, but 
during the period now under review, our attention is attracted 
by the first Statute of Bankrupts (34 & 85 Hen. 8, c. 4), an 

* Litt. 8. 281. * Id. s. 282. 
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10 Points in the History 

Act which applied^ however, not merely to traders, bnt to all 
who " craftily obtained possession of other men's goods, and then 
suddenly fled to parts unknown, or kept house/' It is obsenrable 
that the provisions of this Act are in their character highly 
penal, the bankrupt being viewed as a criminal, whose delin- 
quency could only be expiated by payment of the uttermost 
farthing: so that after he had, by operation of the statute 
law, been stripped of all his property, he was still to remain liable 
in respect of unsatisfied demands.* We may remember that 
this statute of Henry VIII. was almost whoUy superseded by the 
13 Eliz. c. 7, which latter enactment remained imrepealed until 
the reign of George IV., and maybe considered as the origin of our 
existing system of Bankrupt Laws, ^' the leading object of which 
is to prevent persons firom consuming the substance which they 
have craftily acquired by credit of other men, and to secure an 
equal or rateable distribution of the bankrupt's property amongst 
his creditors, without, however, pressing with any undue harsh- 
ness upon the unfortunate trader." * 

The policy which has influenced modem legislation in regard 
to bankrupts and insolvents has, indeed, according to our deli- 
berately-formed opinion, erred grievously by inclining to undue 
leniency. It is a common saying, which has something more 
than a colour of truth to recommend it, that the trader who has 
failed for half a million (if not as in some recent and lamentable 
instances shown to have been guilty of gross negligence and 
dishonesty) is halfway on the road to fortune. At all events, 
we may in solemn soberness affirm that liabilities of vast amount 
incurred by over-trading, by wild speculation, or by reckless 
extravagance, are continilally ''wiped ofiF" at the cost of some 
trifling personal inconvenience, or, perchance, of imprisonment 
for some short term ; such punishment being wholly incommen- 
surate with the degree of moral culpability which attaches to 
the individual whose conduct is submitted to investigation, or 
with the amount of ruin and misery which he has spread around 
him. 

As closely allied to the subject just touched upon, we may 

1 See Reeves's Hist. E. L. iy. 254, 255. 

^ See the Case of Bankrupt^ 2 B«p. 24 b^ and notes thereto. 
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observe^ that the statutes agaiuBt firaudalent gifts or oonvey* 
aiiees (13 Eliz, c. 5^ and 27 M\z. c. 4^), upon "which Twyne's 
case (3 Bep. 80) was decided^ are referable to the first of the 
three epochs in mercantile history specified at p. 4. That 
case has indeed a direct bearing upon the Law Merchant^ inas- 
VKQxAx as the question there agitated was, whether a general 
deed of gift^ made by a defendant /^efufen/e Utej could be upheld 
against the execution creditor. In his report of this case. Lord 
Coke takes occasion to lay down several wholesome maxims 
which traders would do well (irrespectively of our existing 
•bankmpt law) to keep in mind : thus, he says that when any gift 
of chattels is made, even though in satisfaction of a debt due 
by one who is indebted to others also, 1st. It should be made in 
public, and not in private, for secrecy is a mark of fraud ; 2nd. The 
chattels should be appraised, and their value appropriated spe- 
cifically j^ro tanto to the particular debt; 3rd. Immediately after 
the gift, possession should be taken by the donee; '' for continu- 
ance of the possession in the donor is the sign of trust,'' and 
'^ a trust is the cover of fraud.'' 

Again, the first Act of Parliament which makes mention of 
insurance in this country, was passed in the 43rd year of Queen 
Elizabeth (c. 12), and is intituled ** An Act concerning Matters 
of Assurances used among Merchants." The object of this 
Act was to CTeate a qtecial tribunal for the determination of 
cases connected with maritime insurance, or, more properly, to 
confirm and extend the authority of one which the merchants 
of London had previously estabUshed for the purpose just 
named. It must not, however, be supposed that maritime 
insurance had its origin in the provisions of this statute, or that 
it was then of recent introduction^ and on that account requiring 
to be r^ulated by Parliament; on the contrary, not only do 
the provisions of this Act recognise the practice of insurance as 
already established here, but its preamble recites that it had 
been '' time out of mind an usage amongst merchants both of 
this realm and of foreign nations," — expressions which are 
quite eonsist^at with the tradition (accepted by the best writers 

' See as to above statutes, Lord Mansfield's Decisions, ii. 112 ^ teq. 
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as correct) which ascribes the introduction of maritime insurance 
to the Lombards^ who settled in London in the 18th centory^ 
and for a long time condacted almost exclnsively the foreign 
trade of this country. The influence, indeed, of the ItaUans, 
it has been remarked, over the commerce and commercial r^u- 
lations of our ancestors is well known, and is attested, even at 
this day, by the reference in sea policies to the street which was 
distinguished by the name and residence of their countrymen.^ 

That particular epoch which is marked by the Commentaries 
of Sir E. Coke and the Treatises of Lord Bacon, must, of 
course, ever be regarded as remarkable in the history of Law 
generally, and to some extent, as we have shown, of the Law 
Merchant in particular. Confining our attention strictly, how- 
ever, to the latter branch of law, must be mentioned, as refer- 
able to this period, the Statute of Limitations, 21 Jac. 1, c. 16, 
the 8rd section of which, it may be remembered, spedaUy 
exempts from its operation '' such accounts as concern the trade 
of merchandize between merchant and merchant, their factors 
and servants/' The Act alluded to, which was passed, as stated 
in its preamble, ** for quieting of men's estates and avoiding of 
Sluts,'' has obviously a most important practical bearing and 
operation in reference to the Law Merchant. About this period 
we also find a noticeable decision in the Case of Monopolies 
(11 Bep. 84 b, dted 8 Bep. 125 a), which was an action brought 
for the invasion of the exclusive privilege of making and of 
importing into the realm playing-cards, granted to the plaintiff 
by letters patent of Queen Elizabeth ; the main question raised 
on the argument being, whether such an exclusive grant and 
privilege were good or not. It was held, however, to be wholly 
void at common law, and, as Lord Coke says, '^ odious/^ for this 
reason, that '' the sole trade of any mechanical artifice, or any 
other monopoly, is not only a damage and prejudice to those who 
exercise the same trade, but also to all other subjects; for the 
end of all these monopolies is for the private gain of the paten- 
tees," and to restrain trade and traffic, which is '' the life of 
every commonwealth." (8 Bep. 125, a.) The above-mentioned 
case was decided towards the close of the reign of Queen Eliza- 
' Dtter* Mar. Insur, Intiod. 33. 
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beth; and in tlie 21 Jac. 1 waspaaaed (c. 8) tlie Act coAoemuig 
monopolies, by which, aa remarked by a learned writer, > they 
were publicly declared to be illegal, and the law of patents waa 
placed substantially upon its present footing. 

As forming a portion of that second epochs of which we are 
now speaking, the reign of Charles 11. is specially remarkable, 
not only because it produced the Statute of Frauds (29 Car. 2, 
c. 3), and the Act abolishing military or feudal tenures (12 
Car. 2, c. 24), which is of some conidderable importance even 
in regard to the Law Merchant, but because in it flourished Sir 
M. Hale, who, first as Chief Baron of the Exchequer, and after- 
wards as Lord Chief Justice of the Queen's Bench, so essen- 
tially contributed to raise the reputation of our courts of law. 
This upright magistrate and distinguished criminal lawyer does 
not appear, however, to have aided Tcry perceptibly in the 
derdopment or consolidation of our LawMerdiant; and for this 
we must rather look to Lord Holf s judicial efforts at a some- 
what later period ; for he undoubtedly laid no inconsiderable 
portion of the basis of that continually increasing structure — 
the Lex Mercataria — ^which now forms so very prominent a com- 
partment of our entire legal edifice. With this great judge, it 
is said that the present law with regard to bills of lading, or, at 
all events, the recognition of their transferable qualities, first 
originated (Evans v. Marlett, 1 Lord Baym. 271); and certain 
it is, that by his celebrated judgment in Coggs t;. Bernard (Lord 
Baym. 909), the entire law of bailments, which had preriously 
been ill understood in this country, was, by reference to the 
doctrines of the Boman law, placed upon a satisfactory founda- 
tion, which has never since been visibly agitated or disturbed. 

Candour, however, compels us to remind the reader, that Lord 
Holt resolutely set his face against one useful innovation, neces- 
sitated by advancing commerce— -we mean the placing of promis- 
sory notes on the same footing as bills of exchange, and the 
permitting by our courts of like remedies upon them. Thus, in 
Clerke v. Martin (Lord Baym. 757), which was an action by 
payee against maker of a promissory note, we find this eminent 

* See Smith's Comp. M. L. Introd. 
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lawyer sturdily dciolaring that tlie maintaiiungof an actioi^ lipoh 
such an inBtrument '' amounted to the setting up a new sort of 
specialty^ unknown to the common law^ and invented in Lom- 
bard Street^ which attemptedj in these matters of bills of 
exchange! to give laws to Westminster Hall. That the eonti- 
nuisg to dedare upon these notes upon the custom of merchants 
proceeded from obstinacy and opinionativeness;'' and similarly in 
BuUer t;. Cripps (6 Mod. 29) ^ which was an action by indorsee 
against maker of a note^ Lord Holt delivered himself to this 
effect : that '^ the notes in question are only an invention 
of the goldsmiths in Lombard Street^ who had a mind to make 
a law to bind all those that did deal with them/' fee. But 
.although in thus opposing^ ^'totis viribus'' (to use the reporter's 
words) ^ the introduction amongst our trading community of an 
instrument so useful as the promissory note^ Lord Holt seems 
to have a^ted in accordance with a poli^ short»sighted and 
illiberal^ we mnst bear in mind that opinions conflict in regard 
to the abstract question of law^ whether or not the view which 
he took of the quality and nature of the promissory note was 
correct or not j and although the better opinion seems to be that 
it was not so^ and that the preamble of the statute <^ Anne 
(3 & 4 Anne^ c. 9) which declares the existing law as in accord- 
ance therewith^ is by no means to be denned conclusive upon 
the point before us^ we nuay yet reasonably give to Lord Holt 
the benefit of the doubt whi<:^ has been thus suggested^ and hold 
him exonerated from all blame in enunciating the law as he 
found it (though^ it must be confessed, with rather unseemly 
warmth), id reference to that class of mercantile paper of which 
we have latterly been speaking. 

Let us now hasten on to a brief notice of the third and last 
of those periods which we formerly indicated as marked out in 
the histcHry of our Lea Merc^ioria by distinguishable bounda^ 
ries, that, viz., which commences with the accession of Lord 
Mansfield to the Court of Queen's Bench. The nature of the 
change which he effected in the conduct and determination of 
mercantile cas^s in our courts of law, has been concisely 
explained by Mr. Justice Buller, who having long sat as his col- 
league on the bench,and in virtue also of his own eminent judicial 
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abiKlies, is peculiarly well entitled to be heard upon audi a 
subject. In Lickbarrow v. Mascm (2 T. R. 78), thia learned 
judge observes, that before Lord Mansfield's accession to the 
bench, the practice was for all the evidence in mercantile cases 
to be thrown together, and left generally to the jury; so that the 
decision of a mercantile question then produced no established 
principle. '^ From that time,'' continues Mr. Justice Bulier, 
" we all know the great study has been to find some certain, 
general principles which shall be known to all mankind, not only 
to rule the particular case which may be under oonaideration, 
but to serve as a guide for the future. Most of us have heard 
these principles stated, reasoned upon, enlarged, and explained, 
till we have been lost in admiration of the strength and stretch 
of the human understanding. And I should be very sorry to 
find myself under a necessity of differing from any case on this 
subject [the operation of a bill of lading in transferring the 
fHToperty in goods] which has been decided by Lord Mansfield,, 
who may be truly said to have been thefounikr of the commer«> 
cial law of this country.'' 

Sir W. D. Evans also observes,^ with reference to Lord Mans- 
field, that '' possessing a mind in which the most exalted talents* 
were improved by the most extensive cultivation, he regarded 
jurisprudence as a rational science, founded upon the universal' 
principles of moral rectitude modified by habit and authority, and: 
wasanxious to exeatt those talents in tracing every question of 
private right or public justice to its prcqier.source ; in marking 
the extent and limits of positive authority ; in extracting from a 
series of particular dedsions those common principles which 
might afterwards be easily resorted to and distinctly applied ; 
and in detecting the fallacy of arguments deduced firom the 
literal int^retation of incidental expressions, or from an 
affinity of circumstances unsupported by a true analogy of cha* 
ract^. It was his endeavour to render the tribunal where he* 
presided not only the instram^t of immediate justice, but an 
instructive seminary to such as were engaged in professional 
studies; and his distinct and accurate investigations have contri- 

y See the Intcodaction to his Collection of Lord Mansfield's Decisiims. 
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buted not less than the excellent Commentaries of Sir W. Black- 
stone to display the title of the English law to the rank of a 
connected and elegant science/' 

We haye been tempted to extract verbatim the above passage^ 
because it seems to us to indicate with much precision the true 
grounds on which Lord Mansfield^ when viewed in his judicial 
character^ may command respect and admiration^ and because 
its perusal may operate to remind some who would deny to law 
the designation of a science^ that experienced and thoughtful 
writers have long since accorded to it that title. 

To a like effect^ with Mr. Justice Buller and Sir W. Evans^ 
Lord Campbell^ in his Lives of the Chief Justices (vol. ii. pp. 402 
— 403)^ speaking of the reign of George II., says that, although 
England had then become the greatest manufacturing and com- 
mercial country in the world, yet her Jurisprudence had by no 
means been expanded and developed in a corresponding degree; 
so that when questions arose respecting the buying and selling 
of goods, the affireightment of ships, marine insurance, or 
respecting bills of exchange and promissory notes, ''no one 
knew how they were to be determined. Mercantile questions,'' 
he adds, ''were so ignorahtly treated when they came into 
Westminster Hall, that they were usually settled by private 
arbitration among the merchants themselves, or, if brought into 
a court of law, they were determined by the jury according to 
their own notions of what was fair, and no general rule was laid 
down which could afterwards be referred to for the purpose of 
settling similar disputes." Such having been the state of things 
prior to the accession of Lord Mansfield, that great judge 
assumed to himself the task of reducing and methodizing into a 
system the rules applicable to mercantile cases, and this he did 
partly by reference to the civil law, but still more by the force 
and vigour of his own intellect and out of the resources of his 
own mind. As evidencing this in regard to the law of marine 
insurance, his judgment in Carter v. Boehm (1 W. Bla, 591, 
S. C. 8 Bur. 1905) may be cited^ where the question was as to the 
effect of a concealment of facts from the imderwriter at the 
time of effecting an insurance on a ship, and where the prin- 
ciples which' might guide to a decision were laid down by Lord 
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Mansfield in a series of propositions wMch have since been 
uniformly recognised as sound. 

As showing how unsettled the law respecting bills of exchange 
must have been before the time now spoken of^ it will be quite suf- 
ficient to refer to Heylyn r. Adamson (2 Burr. 6G9), where Lord 
Mansfield had to decide that in an action on a bill by indorsee 
against acceptor^ a demand on the drawer of the bill is unneces- 
sary^ and where the nature of the instrument in question is by 
that great judge lucidly explained. In Tindal v. Brown (1 T. B. 
167) also^ and Miller r. Race (1 Burr. 452)^ important judg* 
ments were delivered by him in reference respectively to the 
question^ what is reasonable notice of dishonour? what are the 
rights of parties interested where a bank-note^ which has been 
stolen^ passes fairly and bond fide into the hands of a third 
person? 

Again^ in Luke v. Lyde (2 Burr. 882), Lord Mansfield 
decided this important point, that in case of the loss of a ship 
at sea, freight will be payable only jnro rata, in proportion to 
the amount of goods saved, and to the length of voyage which may 
have been accomplished. The case, moreover, of Abemethy r. 
Landale (Dougl. 539) possesses some peculiar interest at the 
present time : there the plaintiff, a sailor, had engaged himself 
on board a vessel having a letter of marque, on these terms— ^ 
that he was to share in the prize-money, and also to receive 
monthly wages, payable in certain proportions at the different 
ports of delivery. The vessel on board of which the plaintiff 
had thus engaged took a prize, but was herself captured before 
arriving at the first port of delivery ; and the question was, 
whether the plaintiff, who was taken prisoner by the enemy, 
could legally claim wages until his final return to his country. 
Lord Mansfield briefiy disposed of this question by observing, 
that, as a sailor on board a ship on a trading voyage, the plaintiff 
was entitled to nothing, for freight is the mother of wages, and 
tJie safety of the ship the mother of freight. All claim to 
wages on account of the trading voyag6 being thus annihilated, he 
proceeded to remark, ^' that in her character of privateer, the 
crew of the captured vessel were entitled to no wages, for they 

VOL. LIV. NO. cviii. n 
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ftll ran equal naks and took their chance of sharing in prize- 
money." 

Again, the accuracy of Lord Manafield^s appreciation of the 
principles on which depends the law of Principal and Agent, 
may be iUnstrated hy reference to the case of Macbeath v. Haldi- 
mand (1 T. R. 172), which is still regarded as a leading authority 
to show that one who contracts on behalf of Grovemment, -will 
not in general by so doing incur personal liability ; a subject 
claiming our attention in time of war, when governors of distant 
eolcmies and commanding officers serving abroad are often 
obliged to enter into contracts on their own responsibility, and 
without consulting the Government whose credit they profess to 
pledge. 

. Lastly, in Holman v. Johnson (Cowp. 341), a question of no 
little importance arose, before the eminent person whose judicial 
qualificationB we are now discussing, with regard to the contract 
of sale, viz., whether in an action for the price of goods sold at 
Dunkirk for the purpose of being smuggled into this country, 
it was any defence that the plaintiff knew the intention of the 
purchaser— the goods having been sold in the ordinary course 
of trade, and the plaintiff having had no concern in the act of 
smuggling. Lord Mansfield's judgment in this case presents in 
most appropriate and forcible terms the principles of law appli- 
cable to illegal contracts, and connected with the doctrine of 
international comity ; and he arrives at the conclusion that the 
contract in question, however suspicious it might at first sight 
appear to be, was in truth binding as between the parties to it, 
and unimpeachable in our courts. 

. Now, in each of the foregoing cases, with reference to some 
important and distinct head of Mercantile Law, Lord Mansfield 
succeeded in tracing out and expounding true and fundamental 
principles; and yet the adducing of a few such isolated cases, 
though it may suffice to justify the eulogium of Mr. J. Buller^ 
or that of Sir W. Evans, already cited, must £eu1 in giving a 
conception of the full amount of benefit conferred on law as a 
science, and on Mercantile Law especially, by the distinguished 
judge of whom we have latterly been speaking. In the collec- 
tion already cited of the decisions of Lord Mansfield, classified 
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under appropriate heads^ additional proofs may readily be met 

with^ of what we have been attempting to establish. Under 
the titles '" Contracts/' "Corporations/* "Insurance/' ''Bills 
and Notes '' in particular^ will be found much matter oonfirma- 
tory of what has here been said. 

Prom the period of Lord Mansfield's retirement to the pre- 
sent day^ it would not be at all necessary for us^ even did space 
allow, to enter into a minute consideration of the progress of 
onr Law Merchant ; its principles having during that time been 
well understood, and on the whole administered with singular 
uniformity by Courts of Justice ; whilst our Legislature has 
applied itself with such remarkable activity to devising laws for 
the regulation of commercial property and persons, that an 
enumeration merely of statutes passed during the last half- 
century bearing strictly upon the Law Merchant, would be 
curious by reason of its length, if not very interesting or useful. 

An outline of the scope of our Lex Mercatoria, as actually 
operative at this day, remarks Mr. Warren, at page 498 of the 
very interesting and eloquently-written volume to which we 
have already directed attention, cannot be better afforded than 
by the fourfold distribution of the subject adopted by the late 
Mr. Smith, in his wejl-known Compendium, i.e. into — 

" Mercantile persons ; Mercantile property ; Mercantile contracts : 
Mercantile remedies. Mercantile persons,** further observes Mr. 
Warren, " involve the description of those by whose intervoiitiwi 
trade is carried on, i,e. sole traders, partners, joint-stock companies, 
corporations, principals and agents. Mercantile property consists of 
shipping, good-wiU, negotiable instruments, together with the inci- 
dents peculiar to such property : i.e. being transferable by, and subject 
to, the operation of the bankrupt laws : that the rigbt of survivor- 
ship (Jtts accrescendi) to real or personal property .does not exist 
among trading partners for the encouragement of commerce : that 
goods delivered to a trader, to be carried, wrought, or managed in 
the way of his trade, and trade fixtures, are for the time privileged 
from distress. Mercantile contracts are, bills of exchange and pro- 
missory notes, contracts with carriers, contracts of affreightment, 
Maritime, life, and fire insurance, bottomry and respondentia, hiriiig 
and service; cohtrsicts with seamen, contracts ot apprenticeship, 
sales, debts. Mercantile remedies consist of stoppage in transitu^ 
lien, bankruptcy. — A faint idea may be gained from this enumeration 
of the extent, difficulty, and importance of this vast head of English 
law : concerning which the student may observe, generally, that that 
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difficultj consists not so much in the subtlety or complexity of tha 
rules regulating it, as in the application of them to enalesslj varying 
combinations of circumstances. Those rules are acted on daily and 
hourly in the course of business by those unconscious of the deep 
reasons on which they rest ; but whose pecuniary interests, as in« 
volved in the justice and equity of such rules, would prompt them 
to have any one oyertumed, were it not demonstrably of that cha- 
racter." 

Such and thus complicated being the subjects which our Law 
Merchant applies itself to regulate^ we shall hold ourselvea 
excused in declining to enter upon a discusssion of them on this 
occasion — ^the difficulty to be encountered by one who engages 
so to do^ and the weight of the burden cast upon him^ being 
moat materially increased by the ceaseless activity of the Legist 
lature whilst endeavouringj not always successfully^ to keep pace 
with the fair requirements of commercial enterprise on the one 
hand, and ever and anon to check on the other the skilfully-^ 
devised machinations of the fraudulent and evil-minded. In 
regard to trading companies of all descriptions^ and however 
constituted — ^in regard to associations organized for the"^ carrying 
out of public works^ canals^ railways^ and the like — ^in regard to 
carriers by land and water, to factors and brokers — in regard to 
letters patent for inventions — and, lastly, in regard to bank* 
ruptey, the law regulating which may justly be considered as 
offering the most remedial process known to the law merchant — 
in regard to each of these matters, important enactments have 
recently been passed, evincing the solicitude of successive Par- 
liaments to aid the elasticity of our common law pro beneficio 
commerciij or to impose restrwnts upon it pro bono publico. 
Actuated by this laudable anxiety, let us hope that they will not 
be led too far — ^to legislate where there was no need of legisla- 
lation, or wantonly to vex ndth change the admitted dogmas of 
our Customary law. 

The remarks contained in the preceding pages having reference 
to various topics of interest connected with the history of our 
Law Merchant, are intended, for the behoof of the reader, as 
. suggestive, merely — ^the object which we have proposed to our- 
selves in presenting them will have been accomplished if his 
attention has been successfully directed to the importance of the 
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'AxAj of this history — ^too much neglected at the present time 
as well by the practising lawyer as by the legislator. The 
former can have but a superficial idea of the reasons on which 
rest the doctrines of mercantile law if he confine his reading 
exclusively to our modem reports and operative statutes; the 
latter is wholly unsuited for his high vocation if he has omitted 
to store his mind with the records of the past^ contenting him* 
self with data and statistics drawn firom what he sees before him. 
It will be onr care^ in discussing, as they present themselves, 
questions affecting trade and commerce, to examine them by the 
hght of past experience, and with reference to analogies which 
it furnishes. It will be our duty, whilst analyzing projected 
legislative measures, to deal with them in no narrow or restricted 
spirit ; to receive with caution and with jealousy arguments put 
forward for the advancement of class or party interests; to 
scrutinize them with the eyes of the historian as well as of the 
lawyer ; to gather from the past, warnings or encouragement for 
the future. • B. 



Aet. II.— on the appropriation op payments. 

rthis paper we propose to institute some inquiry as to the 
application of tiie maxims — QuAcquid solvitur, sobAtwr in 
modum solventis — Quicqtdd recipitur, recipitur in modum reci-^ 
pientis. By way of introduction to our subject, let us, then, 
investigate generally the nature of a payment. 

" Payment^' denotes the specific performance of an obligation 
to give a «um of money to another. He to whom the money is 
owing is called creditor; he from whom it is due, debtor; and 
the sum itself, debt. The word debt is also used to denote some- 
times the debtor's obligation, and sometimes the correlative 
right of the creditor. According to the above definition, pay- 
ment presupposes not only a sum of money due, but a sum of 
money which is either ascertained in amount, or at least capable 
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of being ascertained by a mere aritbmetical process. It is 
obvious that an obligation to pay an unascertained sum cannot 
be specifically performed at all; until the amount of the money 
owing be definitively fixed^ an obligation to pay cannot be deter- 
mined by performance/ although it may be extinguished by 
release^ or by accord and satisfaction^ or in some other way. 
Again^ where there is no obligation there can be no payment, 
but only a gift, loan, &c.* Where a right to a sum of money is 
determined otherwise than by the actual receipt of that sum, 
there is likewise no payment, in the proper sense of the word. 
The right may be extinguished in a mode more or less similar 
to payment, as by accord and satisfaction, where something 
other than the sum due is accepted in satisfaction of the right 
to that sum ; or by set-ofl', where the right to a sum of money 
is extinguished wholly or partially by an obligation to pay 
another sum of money to the person from whom the first k 
due; but these modes of extinguishing a right depend upon 
principles and are governed by rules materially difierent &om 
those applicable to payment. 

With reference to the subject-matter of the present inquiry, 
it may be useful, although scarcely necessary, to remind the 
reader that the position of a creditor is not, juridically speaking, 
altered by a refusal to accept in satisfaction of his right, some- 
thing other than that which is due to him, whilst his position is 
most materially altered by a refusal to accept payment. Such a 
refusal is, in point of fact, a refusal to allow the debtor to free 
himself from an obligation by that which, ea? hypothem, is a due 
performance of it. Refusal to accept a partial payment (some- 
times called a payment on account), is, however, obviously very 
different from a refusal to accept complete payment, and is by 
no means attended by the same consequences. It is important 
to remember this. A creditor who has a right to a sum of 1,000/. 
is not, juridically speaking, prejudiced by a refusal to accept 50/. 
at one time, 100/. at another, and the residue at another. The 

' However, when the sum is ascertained, it may be treated as if it had 
previously been so. 

2 A person who pre-pays is never indebted (Smith v. Winter, 21 L. J. 
C. P. 158) ; he anticipates his obligation. 
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creditor is under no obligation to allow his claim to be satisfied 
piecemeal^ as may best suit the convenience of his debtor^ and 
ought not to be and is not prejudiced by refusing so to do.^ If^ 
however^ he does accept a partial payment^ his claim is of course 
extinguished /?ro tanto. Payment, moreover, only presupposes an 
obligation on the part of the debtor; set-off, on the other hand, 
presupposes also a counter obligation of like nature on the part 
of the creditor. Payment is the direct liquidation of a debt 
due, or treated as due, at the time the payment is made; whilst 
set-off is the indirect liquidation of a debt by a counter-debt 
previously or subsequently contracted. Set-off never requires 
to be more carefully distinguished from payment than when the 
doctrines relating to the appropriation of payments have to be 
considered ; and especially is it important to bear in mind that 
payment never creates an obligation, whilst that which gives 
rise to right to set-off always does. 

A payment is said to be " appropriated,'^] or, as continental 
writers say, '^ imputed/' when the obligation of which it is a 
performance is finally ascertained and settled. If A owes B 
100/., and no more, and pays B 100/., there is no room for 
doubt — the payment is evidently appropriated as soon as it is 
made, and the debt is extinguished. The only question which 
in such a case can arise, is, whether the lOOZ. given by A to B 
was a payment, or something else, — e.ff. a gift or a loan : sup- 
posing it to be a payment (and the presumption is that way *) 
there can be no question as to what debt it extinguished. But 
if A owed B several sums of 100/., and made a payment insuffi- 
cient to liquidate them all, the question would arise, which debt 
is to be deemed extinguished ? and this question is often one of 
considerable difficulty and importance, as will be obvious by 
supposing one of the debts to be barred by time, or to be 
secured, whilst another is unsecured. It is that branch of juris- 
prudence which determines the mutual rights of debtor and 
creditor in such cases that we propose to examine. 

Those cases* in which a person has money in his hands to dis- 

* See Domat, Lois Civiles iv., tit. 1, § 1, No. 16 ; and § 4, No. 1, 
« 1 Tay. Ev. 118 ; Best on Pres. 176. 

» Like Williams v. Everett, 14 East, 582 ; Kilsby v. Williams, 6 B. & A. 
815 ; Greenwood v. Taylor, 14 Sim. 505 ; which are not cases of payment 
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tribute amongst several claimants^ of whom perhaps he is one^ 
do not fall within our province as above determined, although in 
their discussion the word appropriate is often made use of. Thejr 
are referred to here to be excluded hereafter ; for if confusion is 
to be avoided, and precision to be attained, the subject for 
investigation must be clearly defined and limited, and must not 
be departed from, and made to include matters which would 
never have been thought cognate, had it not been for a verbal 
ambiguity. 

We proceed now to examine the mutual rights of debtor and 
creditor when a payment is about to be or has been made ia 
respect of debts due from the former to the latter. 

I. — In the first place, then, let m inquire as to the Right of the 
Debtor. 

When a person is indebted to another on various accounts, the 
former has the option of paying which he likes first, and is at 
Hberty to appropriate any payment he may make to whichever 
of the debts he chooses. This doctrine is evidently derived from 
the Roman law. Ulpian says : — ^' Quoties quis debitor ew pluribus^ 
cattsis unum debitum solvit, est in arbitrio solventis, quod potius 
debitum voluerit solutum; et quod diwerit, id erit solutum!^^ This 
rule will be foimd laid down and acted upon in the cases cited 
hereafter, and was firmly established in the reign of Elizabeth, as 
appears from Anon Cro. El. 68, where it was held that, t» spite of 
the creditor, a debtor was entitled to have a payment made by 
him appropriated to the account upon which he expressly made 
it** The reason for this rule is variously given : Ulpian says :'— 
"Possumus enim certam legem dicere ei quod solvimus" Other 
writers refer it to the fact that the money actually transferred 
belongs to the debtor, who can part with what is his own on his 
own terms, or not all. It has already been observed, that were 
the rule otherwise, the law would lend its assistance to the pre- 
vention, on the part of the creditor, of the due performance of 

at all. They belong to that branch of jurisprudence which determines the 
priority of conflicting rights ; or, as Grerman writers say, the concurrence 
of rights. 

* Dig. xlvi. tit. 3, de Solut. 1. 1. 

* See, too, Bois v. Cranfield, Style, 239 ; Chase v. Box, Freem. 261. 
^ Dig. ubi sup. 
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the obligation to which the debtor is subject; and this is, 
perhaps, as satis&ctorj a reason as any« 

The rule in question is not, however, one which obtains under 
all circumstances and at all times : for, first, it does not neces- 
sarily apply unless the payment is sufficient completely to 
extinguish the debt on account of which it is made; and, 
secondly^ it applies only where the debtor appropriates the pay* 
ment at the time he makes it. These limitations of the rule 
require further development. 

1. A creditor is not prejudiced by refusing to accept a partial 
payment on account of a larger sum due.^ If^ therefore, he 
does not choose to accept a partial payment on the account 
upon which the debtor desires to msJ^e it, the creditor is in a 
position ^ther to decline altogether to take the money, or to 
insist, if he takes it, upon applying it to the account which best 
$uits himself. If a partial payment is accepted without objec* 
tion^ the inference naturally is that the creditor agrees to apply 
it to the account to which it was expressly or impliedly appro- 
priated by the debtor, and the money must be treated as appro- 
priated accordingly. But if at the time a partial payment is 
made, the creditor refuses to accept it unless he is allowed to 
appropriate it to some particular account, the inference, if the 
money is left with him, is, that the debtor agreed that the 
money should be appropriated in accordance with the declared 
will of the creditor. The rule, therefore, so broadly laid down, 
Quidguid solvitur, solvitur in modum solventis, applies only 
1. Where the sum paid equals all that is due on the account on 
which it is paid ; or, 2. Where the sum paid (being less than all 
that is due on the account on which it is paid) is received by the 
creditor without objection. In other cases the rule which 
applies is, Quidguid recipitur, recipitur in modum recipientis^ 

2. By the law of this country the period within which a 
debtor can exercise his right of appropriation is very limited ; 
so limited, that unless exercised at the time of payment his 
right to appropriate is gone for ever. The debtor is not indeed 

* Dixon V. Clark, 6 C. B. 366. 

* See the judgment in Webb «. Weatherly, 1 Bing. N, C. 505 ; an4 
Muhlenbruch Lehrb. des Pand. R. § 470. 
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called upon to stftte expressly upon what accotlnt lie makes tlie 
payment; that may sufficiently appear from other circum- 
stances. But, notwithstistnding an opinion to the contrary, 
reported to have been expressed by Lord Kenyon at JVm Prius,^ 
the law appears to be clearly settled that the right of the 
debtor to appropriate a payment must be exercised, if at all^ at 
the time the payment is made, and not afterwards.^^ 

This rule may be thought extremely harsh, but it must not be 
forgotten that in the generality of cases payments on account 
are not equal to what is owing on any account ini particular, and 
that therefore it more commonly occurs than not that the debtor 
has no right at any time to insist on an appropriation to which his 
creditor would not assent. In the majority of cases a coiitrary 
rule would be extremely prejudicial to the creditor, as it would 
deprive him of the opportunity of objecting at the fitting time 
to receive a payment on the account desired by the debtor. 
And with regard to payments which are not partial, when it is 
considered that payment of a sum exactly equal to what is due 
on any particular account goes far to show an appropriation by 
the debtor to that account, the rule will by no means be found 
to be so harsh upon the debtor as at first might be supposed. 
Whether, however, the rule be thought justifiable or not, the 
cases already cited and those which will be presently r^erred 
to, show that it is acted upon with great strictness by English 
judges. 

. II. We tvill in the next place speak of the Right of the Cre- 
ditor. — If the debtor when he makes a payment does not appro- 
priate it to any debt in particular, the laws of England' and 
of most countries agree in conferring a right of appropria- 
tion upon the creditor. The extent of this right as well as the 
t^ime at which it must be exercised require to be examined. 
1. As regards the time at which the creditor can exercise his 

* Hammersley v. Knowlys, 2 Esp. 666. 

' Manning v, Westeme, 2 V^m. 606 ; Wilkhxson v. Sterne, 9 Mod. 42^ ; 
Bowes t?. Lucas, Andr. 55 ; Hall v. Wood, 14 East, 243, note e; Petei-s v. 
Anderson, 5 Taunt. 596 ; Mayfield «. Wadsley, 3 B. & C. 367. 

» See Manning v. Westerne, 2 Vern. 607 ; Hall f>. Wood, 14 East, 242^ 
note c; Peters v. Anderson, 5 Taunt. 596; Campbell v. Hodgson, 
Gow. 74. 
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rights the Boman law^ expressly dedami that he must make 
the appioi»iation at the time of payment : Permittitur ergo 
crediior conatUuere, in qmd veUt solutum, . . . $ed eomtituere 
in re preesenti, hoc est statim atque §olutum est. This rule, 
however, does not prevail in this country.* In the well known 
case of Peters v. Anderson (5 Taunt, 596)^ the creditor was held 
to have appropriated a general payment by the mode in which 
he framed his action. In Simsoii v. Ingham (2 B. & C. 65)^ 
Bestj J. thought the creditor had only a reasonable time ; but in 
th^ later case of Philpott v. Jones (2 A & E. 41)^ it was expressly 
decided by Lord Denman and the other judges of the Court of 
Queen's Bench^ that the appmpriation of a general payment 
might be made by the creditor at any time, at least at any tim^ 
before action. This decision has been approved by the Court of 
Common Pleas.' Moreover, no appropriation by the creditor is 
binding until communicated to the debtor;* and, therefore, until 
3uch communication has been made, a creditor can change his 
mind as o&en as he likes* Simson v. Ingham (2 B. & C. 65) is 
ihe leading authority for this doctrine, and has never been 
doubted.^ 

Up(Hi the whole, therefore, we conclude that a creditor can 
exercise his right of appropriation at any time he pleases, but 
that when once he has, by bringing an action or otherwise, 
.notified to his debtor what appropriation has been made, no 
different appropriation is allowable. 

2. As regsrds the debt to which the creditor can appropriate 
a general payment, the Roman law lays down as its fundamental 
principle, th^t the creditor must act towards his debtor as he 
would have the debtor act towards him if their relative position 
were reversed; ^ and it is only in cases of comparative indiffer- 
^ice to the debtor that the creditor is allowed to make such 
appropriation as he pleases : Quoties vera nan dicimus id, quod 

» Dig. xlvi. tit. 3 1. 1. 

^ QasBre if it ever did ? See the dictum of Tindal C. J. in Smith 
r. Wigler, 3 Moore & Sc. 176. 
8 Mills V. Fowkes, 6 Bing. N. C. 466. 
^ Simson v. Ingham, 2 B» & C. 66. 

* See, too, Grigg ». Cocks, 4 Sim, 438 ; ex parte Johnson, 3 De G. Mc. 
& G. 218. 

* Domat iv. 4, § 2. 
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iolutum sit J in arbitrio est accipieniiSy cui potius debito acceptum 
feratj dummodo in id constituat solutum, in quod y>se, si deberet, 
esset soluturus, quoque debito se exoneraturus esset, si deberet. • • 
• • • . jEquissimum enim visum est creditorem ita agere rem 
debitoris, ut suam ageret, ^ 

To what extent this rule was carried is not clear; it could, 
however, only apply where a payment was attempted to be 
appropriated by the creditor adversely to the interest of his 
debtor, and without his knowledge. The rule could not apply 
if the appropriation were attempted to be made in spite of the 
wish of the debtor, for, as we have seen, he had the option of 
making 'such appropriation as he liked, and the creditor's right 
cotdd only be exercised statim atque solutum est; nor could the 
rule apply if the debtor, knowing of the appropriation, were 
silent, for silence under such circumstances would be deemed 
consent. 

According to the law of our own country, a creditor is by no 
means bound to make such an appropriation as best suits the 
convenience of his debtor. The debtor can take care of him- 
self by stating in liquidation of what debt he makes a particular 
payment; and if he does not either expressly or impliedly 
exercise this right, the creditor can appropriate a payment t6 
the discharge of whatever debt he pleases ;* provided, of course, 
it be owing from the person by or on whose behalf the payment 
is made. To such an extent is this allowable, that a debt, pay- 
ment of which cannot be actively enforced, may be liquidated 
by a creditor in preference to a debt which the debtor could by 
action be compelled to pay. Thus, if one of two debts be 
barred by the Statute of Limitations, the creditor is at liberty 
to appropriate a general payment in liquidation of the barred 
debt. ^ Moreover, the debts need not be of an equally high 
nature; whether they are or not is wholly immaterial. In 

'^ Dig. xliv. tit. 3, de Solut. 1. 1. 

^ See, in addition to the cases presently referred to, Campbell v, Hodgson, 
Gow, 74 ; Morgan v, Jones, 1 Bro. P. C. 32. 

3 Mills V. Fowkes, 5 Bing. N. C. 455 ; WUUams v. Griffiths, 6 M. & W. 
300 ; Nash v. Hodgson, Kay, 650. Such an appropriation cannot, how- 
ever, be deemed an admission by the debtor that the barred debt is due, 
and consequently does not take the debt out of the statute. See, too, the 
case of Philpott v, Jones, 2 A. & E. 41, and post. 
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Peters v. Anderson^ 5 Taunt, 596^ and Chitty v. Naish^ 2 Dow* 
511, the creditor was allowed to appropriate a general payment 
to a simple contract debt in preference to a specialty debt, ^ and 
as, in both instances, the specialty was the older of the two 
debts, the same cases are authorities to show that the creditor's 
right of appropriation is independent of the relative ages of his 
demands. ^ 

• The creditor's right prevails even as against a surety : for if 
a person has two demands against the same debtor, and one of 
them is secured by a surety, a payment made generally by the 
principal debtor may be applied by the creditor to the liqnida^ 
tion of the other demand, ' for which the surety is not liable ; 
and, consequently, the surety may then be sued for the whole 
of the debt for which he is responsible, less, of course, the excess, 
if any, of the sum paid, over and above the debt to which the 
payment has been applied by the creditor. The surety cannot 
effectually urge that the debtor must be presumed to have per- 
formed his obligation to him by paying off the guaranteed debt 
rather than some other. * 

In conformity with the rule of the civil law, it was indeed 
held, in an old case (Heyward v. Lomax, 1 Vem. 23), that a 
creditor could not appropriate a general payment to the dis* 
charge of a debt not bearing interest in preference to a debt on 
which interest was running, " because it is natural to suppose 
that a man would rather elect to pay off the money for which 
interest was to be paid, than the money due on account for 
which no interest is payable.'^ Notwithstanding this natural 
supposition, the cases abready referred to show conclusively that 

^ See, too, Chase v. Cox, Freem. 261 ; Brazier v. Bryant, 2 Dowl. 477, 
contra Vin. Ab. Paym. M. 9. 

2 In Wentworth v. Manning, 2 Eq. Ab. 261, this proposition appears 
not to iiave been admitted. 

3 Ex parte Whitworth, 2 Mont. Deac. & De G. 164 ; Kirby v. Duke of 
Tklarlborough, 2 M. & S. 18; Plomer v. Long, 1 Stark. 165. Ferris 
V. Roberts, 1 Vem. 34 ; and Marryatts v. White, 2 Stark. N. P. 101, are 
not opposed to. this. Nor is Parr v. Howlin, 1 Ale. & Nap. 196.t 

* In ex parte Whitworth, 2 Mont. Deac. & De G. 164, Sir J. Cross seems 
to have thought that the doctrines of appropriation applied only as between 
the debtor and creditor ; and that when the interests of other persons were 
concerned, different principles ought to be resorted to. This view has not, 
however, been taken by other judges. 
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the creditor is not called i:qpon to consult his debtor's interest. 
Heyward v.. Lomax, moreover^ is directly opposed to what was 
held by the Lord Keeper in Chase r. Box (Freem. 261)^ ^ and is 
in principle also opposed to all the modem cases^ in which the 
creditor's right to appropriate has been upheld. The case of 
Heyward v. Lomax^ it is therefore subnutted^ cannot now be 
considered as law. 

Having thus stated and illustrated the general principle ae* 
cording to which the creditor can make such an appropriation 
of a general payment as best suits his own conyemesnce, it is 
necessary to examine the real and apparent exceptions to ibe 
rule. 

First. — ^The rule presupposes that the debtor has not himself 
appropriated the payment.^ Those cases^ therefore, ifhere an 
actual appropriation by him is presumed or inferred, and where, 
oonsequently, a different appropriation by the creditor cannot 
be allowed, are excluded &om the operation of the rule, but are 
not,, properly speaking; exceptions to it. Intances of presumed 
appropriation are afforded by the cases of Meggot v. Wflson 
(I Lord Baym. 286) and Dawe t^. Holdsworth (Peake, N.F. ca. 
64), where Lord Holt, and Lord Kenyon on his authority, held 
that if two debts are owing by a penon, and he could be made 
bankrupt in respect of one of them, but not in respect of the 
other, a payment made by him generally is to be deemed te 
have been made in liquidation of the former, and not of the 
latter debt. By this, all that is meant appears to be, that there 
is a presumption of appropriation, by the debtor, and that suck 
presumption is not rebutted by proof that there was not, in fact^ 
any express appropriation. It must be remembered that in 
Lord Holt's time bankruptcy was regarded as little short of a 
crime, and the presumption alluded to was. a presumption in 
favour of innocence.^ : : 

The cases of Meggot v. Mills, Heyward v. Lomax, and i^ome 

^ See, too, Manning v. Westerne, 2 Vem. 606. 

' In cases not falling within the classes next noticed in the text, an 
intention on the part of the debtor to appropriate his payment goes for 
nothing if it is not communicated to the creditor ; Manning ti. Westerne, 
2 Vem. 606. 

' See the observations of the court on these two cases in h Taunt. 602. 
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ethers^ certainly sbow that our judges were formerly much more 
inclined than now to protect the debtor from a prejudicial appro-^ 
priation by his creditor. The lenient doctrine of the civil bw 
was evidently that tacitly adopted in the early stages of our 
commercial law; but it has as evidently long been disregarded. 

InstaDces where a payment made generally may nevertheless 
be inferred to have been made on some particular account, and 
so, in fact, to have been appropriated by the debtor, may easQy 
be imagined ; many such cases are to be found in the books,^ 
and from 'them several secon^uy rules of obrndderable import^* 
ance may be deduced. These rules, however, being founded on 
inference, are inapplicable where the inference on which they 
are based is excluded by surrounding circumstances. More* 
over; each case turning on its own peculiar facts, it is impose 
sible, after forming groups of cases, to abstract any characters 
eommon to all the groups, except these, vis. absence of express 
appropriation by the debtor, and presence of circumstances which 
nevertheless justify an inference of appropriation. by Mm. Pre* 
mising that the cases already referred to show conclusively that 
firom the mere fact that appropriation in one way would be 
most to the advantage of the debtor, no appropriation in that 
uray is inferred to have been made by him, we proceed to exa* 
mine those cases in which appropriation by the debtor has been 
inferred. 

1 . One of the earliest rules laid down was, that where a principal 
sum is due, and interest upon it is in arrear, a general payment 
is to be deemed to have been made in liquidation of the arrears 
of interest, and not of the principal.* As compound interest 
was not allowed, this inference was evidently to the disadvan^ 
tege of die debtor. The rule, howiever, is reasonable, inasmuch 
lUB no creditor would think of accepting a siim in part-payment 
of a principal until the interest upon it had been liquidated. 

d. VFlien the money received by the creditor arises from the 

1 See, in addition to the cases cited hereafter, Shaw v, Picton, 4 B. & C. 
715 ; Perns v. Roberts, 2 Vem. 34 ; Marryatts v. White, 2 Stark. 
N. P. 101. 

» Vin. Ah. Paym. M. 4; Haynes v. Hanison, 1 Ch. Ca. 105; Chase 
v^ Box, Freem. 261 ; Bostock v, Bostock, 8 Mod. 242 ; Bowet v. Mams, 
Cr. and Ph. 361. 



32 On the Appropriation of Payments, 

sale of a security given for a particular debt^ the money is ordi- 
narily^ to be treated as a payment on account of the same debt,^ 
8. When money is handed over by a debtor to his creditor, 
such money is inferred to be a payment on account of then ex-' 
isting liquidated debts, and not to be a deposit to secure future 
debts; and the creditor is not therefore allowed to appropriate 
such money except to debts owing to him at the time he received 
it. The only authority for the latter part of this rule appears 
to be the case of Hammersly v. Knowlys (2 Esp. 666), The 
case, as reported, is not very clear ; it seems, however, to have 
been one of banker and customer, and that the latter, being in«f 
debted to the former, made a general payment on account, and 
then became further indebted. The banker, upon the subse- 
quent insolvency of the customer, sued a third person upon 
accommodation acceptances, which had been given to the banker 
as a security for the first contracted debt ; the defendant in* 
sisted that that debt had been paid, whilst the banker contended 
that he had a right to appropriate the payment, which had been 
made generally, to the discharge of the subsequently contracted 
debt. This, however. Lord Kenyon would not allow^ on the 
ground that it would be too much to say that a payment made 
generally was not a payment, but a deposit.^ Upon a similar 
principle, a payment iaade generally was held to be applicable 
only to a debt ascertained in amount, and not to a debt the 
amount of which was wholly uncertain, and could only be de- 
termined by taking a partnership account.*^ Both these cases 
are founded upon the rule that money received by a debtor 
from his creditor is primd facie a payment in the proper sense 
of that word. . 

- Here it may be as well to direct attention to a distinction 
betwen the appropriation of a payment and the appropriation of 
a security or its proceeds. It has just been seen that the cre- 
ditor cannot convert a payment of an existing debt into a 

' Brett V. Marsh, 1 Vem. 468 ; Young v, English, 7 Beav. 10. New- 
marsh V, Clay, 14 East, 239, was decided upon a similar principle, 

^ It must not be concealed that there was here only a single current 
account, in which the debt in dispute appeared as an early item. 

5 Goddart v Hodges, 1 Cr. & M. 83. 
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security for a fature debt^ and cannot therefore appropriate a 
payment^ although made generally^ to a debt contracted after 
the payment was made. But it has been held that, on the 
bankruptcy of a debtor, his creditor can apply any general 
securities in his hands, or the proceeds of such securities, in 
whatever manner best suits his own purpose, and even to claims 
which have arisen after the securities were given. This doctrine 
was settled by Lord Eldon, in ex parte Hunter, (6 Ves. 94) ;* and 
was acted upon in the late case of ex parte Johnson, (8 De G. Mc. 
& G-. 218). It often enables a creditor to avail himself of a 
security, by applying it to an unliquidated claim which he could 
not prove against the bankrupt's estate, and then to prove for a 
debt^ without setting off against it the value of the security. 
The principle of the cases just dted seems to be satisfactory. 
On the one hand, the creditor has several claims against the 
bankrupt ; and, on the other hand, the latter has a daim against 
the creditor in respect of the securities held by him. These 
cross claims more or less neutralise each other; the difference 
between the value of the securities held by the creditor, and the 
sums owing to him, determines which of the two parties is upon 
the whole the debtor of the other ; anduntil the balance is struck, 
f .e. until the creditor has been allowed to set off aU his claims 
against the value of his securities, he cannot be said to be 
indebted to the bankrupt's estate. The doctrine arises from the 
application of the liberal principle, ^' he who will have equity 
must do equity,'' and from the non-application in bankruptcy of 
the absurdly strict legal rules concerning set-off. The above 
reasoning is obviously inapplicable to cases of appropriation of 
payments, inasmuch as a payment is in discharge of an obliga- 
tion on the part of the debtor, and gives him no claim against 
the creditor; cross claims do not, in fact, arise. 

4. Where a person is indebted in two capacities, e.g. on his 
his own account and also as the representative of another, a 
general payment is, in the absence of evidence to the contrary, 
inferred to have been made in discharge of the liabilities incurred 
by the payer himself, and the creditor is not therefore at liberty 
to appropriate such a payment to the discharge of a liability of 
* See, too, 1 Cooke's Bankr. Laws,, ith ed. 120. 
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tlie other class. This was settled by the case of Goddart r. Cox. 
(2 Str. 1194) . There the debtor was liable— 1. For a debt con- 
tracted by himself; 2. For a debt contracted by his wife^ dum 
sola ; 3. For a debt owing by her as executrix. C. J. Lee held 
that the defendant having paid money to the plaintiff generally 
on account^ the plaintiff was entitled to ascribe such paymenta 
either to the first or the second debt^ but not to the third. Of 
course circumstances may exist which show that the payment 
was not made in discharge of the private liability of the payer. 
Thus, in Thompson v. Brown (Moo. & M. 40), a payment made 
with partnership money to a person who was a creditor both of 
the firm and of the individual partner making the payment, was 
naturally imputed to a partnership debt. So in Bowes v. Lucas 
(Andr. 55), a general payment of rent by a person owing rent 
as executor and also as assignee, was held to have been made by 
him as executor; the form of the receipts warranting such an 
inference.* 

5. Another and most important instance of inferred appro- 
priation by the debtor is afforded by those cases where there is 
only one single open current account between the debtor and 
his creditor. In such cases, a payment made generally on 
account, is, in the absence of evidence to the contrary,^ deemed 
to be made in satisfaction of the earliest items in the account ; 
and the creditor is consequently not allowed to make any other 
appropriation, unless he can show some special reason justifying 
him in so doing. This doctrine was firmly established by Sir 
WiUiam Grant in Clayton^s case (1 Mer. 585), which is the 
leading authority upon the point, and the judgment in which 
deserves a most careful perusal. Bodenham v, Purchas (2 B. & A. 
39), and many other cases, have since been decided upon the 
same principle.' In Williams v. Rawlinson (3 Bing. 71), the 
doctrine in question was held to apply even to the prejudice of 
the debtor^s surety, who in vain contended that a general 
payment ought to be appropriated to the debt which he had 
guaranteed; and in the late important case of Pennell v, Deffell 

' See, too, Sternedale v, Hankinson, 1 Sim. 393. 
M B. & Ad. 466—467, and see post. 
* See the Synopsis of cases, post. 
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(4 De G. Mc. and Gr. 872)^ the role was farther adhered to^ 
tdthoogh persons for whom the debtor was trostee were thereby 
deprived of a considerable sum of money. In Pennell v. De£fell 
ceshds que trustent attempted to follow their money into the 
hands of the bankers of their trustee : the money was traced to 
the bankers, was found on the credit side of the trustee's 
account at the bank, and was held, according to the rule in 
Clayton's case, to ha?e disappeared so far, but so far only, as the 
payments out by the banker had diminished it after having 
exhausted all the sums previously paid in. The L.J. Turner, in 
his judgment, says, — " I take it to be now well settled, that 
moneys drawn out on a banking account are to be applied to the 
eariier items on the opposite side of the account. By every 
payment which he makes, the banker discharges so much of the 
debt which he first contracted. If that debt arose from trust- 
moneys paid in by the customer, so much of those trust-moneys 
is paid off, and unless otherwise invested on account of the 
trust, falls into the customer's general estate, and is lost to the 
trust, because it cannot be distinguished from the general estate 
of which it has become part. If, on the other hand, the earliest 
debt due from the banker arose from the customer's own 
moneys paid in by him, that debt is pro tanto discharged, and 
the trust-moneys subsequently paid in remain unaffected. The 
same principle runs through the whole account : each sum drawn 
out goes to discharge the earliest debt due from the banker 
which is remaining unpaid ; and thus, when it is ascertained 
what moneys have been paid in belonging to the trust, it 
becomes clear to what portion of the balance which remains the 
trust-estate is entitled." 

The rule in Clayton's case, it will be observed, obtains only 
upon the supposition that there is no evidence from the usual 
course of business or otherwise to show in discharge of what 
particular itema payment was made. The rule is by no means one 
which, like ekpremmptio juris et dejure, is applied rigourously and 
independently of intention.^ In the following cases, although 
there was a single open current account, there was evidence to 
show in respect of what in particular a general payment was 
» See 4 B. & Ad. 766—767, Wilson v. Hirst. 
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made^ and the rule in Claytoi^^s case was consequently not 
applied. See Stoveld v. Bade (4 Bing. 154) ; Taylor v. Kymer 
(3 B. & Ad. 820) ; Lysaght v. Walker (5 Bli. N.S. 1). 

In applying the rule in Clayton^s t5ase, the right of a creditor 
to refuse a partial payment must not be forgotten. If the 
creditor accepts a partial payment without dissent he is^ as 
already observed, bound to apply it for the purpose for which it 
is paid, and whether that purpose be expressed or implied is 
immaterial. If, then, there be a single current account between 
a debtor and his creditor, and a general partial payment be 
made and accepted without objection, the rule in Clayton's case 
applies, and the creditor cannot afterwards make a different 
appropriation. But if the creditor refuses to accept a partial 
payment unless it be applied to the liquidation of some particular 
debt, and if, after such a refusal, the money is left with him^ 
the inference would be that the debtor acquiesced in making 
the payment on the account desired, and Clayton^s case would 
not apply. These remarks appeared necessary in order to 
reconcile the observations of Lord Lyndhurst, in Pemberton v. 
Oakes (4 Russ. 154), and of Tindal, C. J. in Smith v. Wigler 
(3 Moore & Scott, 175), with the view above taken of Clayton^s 
case. Both those learned judges observe, that the rule laid 
down by Sir Wm. Grant only applies if there has been no 
express appropriation by the debtor or the creditor; and as we 
have already seen that the creditor is not bound to make an 
appropriation within any fixed time, it might have been thought 
that the rule in Clayton's case would scarcely ever be applica- 
ble, or that, being founded on an appropriation by the debtor, 
it ought to obtain in spite of the creditor. Clayton's case and 
the rule established by it depend, however, upon a presumption : 
'^ presumably it is the first sum paid in that is the first drawn out;" 
in other words, a payment in respect of one entire current account 
is inferred to have been made by the debtor in liquidation of 
the earliest items to his debit. But this inference would be 
rebutted, and the rule would not therefore apply if, at the time 
when a partial payment was made, the creditor insisted on 
having it applied to some item in particular. 

Such cases as Pease v. Hirst (10 B. & C. 122) and Henniker t;. 
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Wigg (4 Q. B. 793)^ although sometunes referred to as instancea 
where the rule in Clayton^s case has not been applied^ in truth 
illustrate a different branch of the law. In each of these two 
cases the question was, whether a certain security was or not at an 
end, as it would have been, by the rule in Clayton^s case, if it 
had been given in respect of the earliest of several debts. The 
Court held' that the securities were given not for any debt in 
particular, but generally as continuing securities for any balance 
which might be due, and that therefore Clayton^s case did not 
apply so as to extinguish the securities. These decisions are 
evidently foreign to the matter in hand. 

6. The last class of cases in which a general payment is 
inferred to have been made on account of some particular debt, 
consists of those where a debtor, being in insolvent circum- 
stances, his assignees or trustees make a payment of so much in 
the pound to every creditor. If a creditor has several demands 
and receives so much in the pound upon the total amount of 
his claims, what he receives is considered as paid as much in 
respect of one debt as of another, and he therefore cannot 
appropriate the dividend received to the satisfaction of one debt 
more than of another, but must apply the whole dividend to all 
the debts ^o ratd.^ Consequently, also, if one of the debts is 
secured by a surety, the surety cannot insist upon the whole 
dividend being applied by the creditor in satisfaction of that 
debt, nor can the creditor apply the whole dividend to an 
unsecured debt; the dividend must be apportioned rateably 
between the two, and the surety is answerable, and answerable 
only, for the amount of the debt guaranteed less the dividend 
paid in respect of it.' The same rule of appropriation pro raid 
applies of course where, in the absence of insolvency, it can be 
gathered from the conduct of the parties that a general pay- 
ment was intended as a payment on account of each debt. 
Sueh was the case of Ferris v, Roberts (1 Vem. 34), aliter, Bevis 
V. Boberts (2 Ch. Ca. 83), where two debts had been cast into 
one accoimt, and a bill of sale given in respect of the amount of 

> See Bardwell v. Lydall, 7 Bing. 489 ; Raikes ». Todd, 8 A. & E. 846 ; 
But arrears of interest are to be discharged before any part of the principal 
Bower v. Marris, Cr. & Ph. 361 . 
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both had been realiBed by the creditor. The Maater of the 
Bolls and the Lord Chancellor both held that a surety for one 
of the debts was entitled to have the proceeds of the bill of sale 
applied rateably to both^ and that the creditor had no right as 
against the surety to apply the whole proceeds to the dischai^e 
of the debt for which he was not responsible. We may, perhapsy 
be allowed to express a doubt whether the conclusion in this 
case would not have been diflferent if it had occurred a century 
or so later. The case furnishes another example of the influence 
of the Roman law at the period of the decision. 

Secondly. — ^The extensive right of appropriation which the 
law confers upon creditors, presupposes the existence of more 
than one valid debt. We have already seen that the creditor 
may appropriate a general payment to a debt barred by time; 
but the statute of James upon which the cases deciding this 
doctrine turned has often been declared only to bar the remedy 
by action or suit, and not to extinguish the right to payment if 
there be any other mode of enforcing it. Where, however, one 
of the so-called debts has no juridical existence, where it im- 
poses no obligation on the debtor, and consequently confers no 
right on the creditor, there the creditor cannot be allowed to 
apply a general payment to its liquidation ; ^ to allow him to do 
so would be at the same time to admit and deny the existence of 
one and the same right. 

Upon this principle, accordingly, it was held in Wright v. 
Laing (3 B. & C. 165], that the creditor could not appropriate a 
general payment to the liquidation of a claim invalid on the 
ground of usury. So in Lampbell v. BiUericay Union (3 Ex. 
283), it was held that a creditor could not appropriate a general 
payment to the liquidation of a demand arising from work done 
for a eorporation but for which work the corporation could not 
be called upon to pay, there having been no contract under the 
corporate seal. ^ These cases have been supposed irreconcileable 
with Philpott V, Jones (2 A. & E. 41). There, a publican was 

^ Ex parte Randleson, 2 Deac. & Ch. 534. 

^ This case is, however, directly opposed to Arnold v, Poole (4 Man. & 
Gr. 860^, and is one of the many disgraceful modem cases in which corpo- 
rations nave been allowed to take advantage of their own wrong. 
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allowed to appropriate a general payment to the liquidation of a 
debt owing for spirits sold in smaller quantities than thoaefor which 
a person is allowed by the Tippling Act to sue. But the Tippling 
Act merely says, that no person shall sue for or recover, either 
in law or equity, any debt for spirituous liquors, unless the debt 
is contracted at one time to the amount of twenty shillings or 
upwards. In this respect the Tippling Act resembles the statute 
of James for the limitation of actions and suits ; both statutes 
deprive a creditor of active judicial assistance, but both allow 
him to assist himself if he can. Philpotts v. Jones is clearly, 
therefore, not an authority for the statement that a person can 
appropriate to the satisfaction of a juridically non-existing debt, 
money which has been paid him generally on account. Crook- 
shank V. Rose (5 Car. & P. 19) is another case on the Tippling 
Act, and is equally open to the above remarks. 

As, until recently, an equitable obligation was not recognised 
at law, it was held in Birch v. Tebbutt (2 Stark. N. P. 74), and 
by Bayley, B., in Goddart v. Hodges (1 Cr. & M. 88), that a 
creditor could not be permitted by a court of law to apply a 
general payment to the liquidation of a demand purely equity- 
able. Even admitting that these cases were decided by a strictly 
logical application of the rule in question, the decisions may be 
regretted as adding to the number of cases in which law and 
equity conflict. Now, however, that equitable rights and obli- 
gations are not ignored at law, a diflferent doctrine will no doubt 
be established. Bosanquet v, Wray (6 Taunt. 597), which is 
sometimes thought opposed to the last two cases, fell within the 
rule of Clayton^s case, as the equitable debts formed the earhest 
items of what the Court held to be a single current account. 
The marginal note by Taunton has probably led to the opinion 
noticed, and is certainly calculated to mislead. 

James v. Child (2 Cr. & J. 678), although not falling strictly 
within the principle now under discussion, seems to be more closely 
allied to the cases just referred to than to any others. There 
the Court held that a solicitor having an open unsettled account 
with his client had no right to make two bills, putting all the 
taxable items in one, and all the non-taxable items in the other, 
and then to apply a general payment to the liquidation of the 
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first bill in order to sue solely on the second. The client had a 
right to have all the items in one biU^ and to refer the whole for 
taxation. 

Thirdly. — ^The general right of the creditor, which has been 
examined, is a right to appropriate a payment which the debtor 
himself might have appropriated if he had thought proper, but 
which he did not, in fact, either expressly or impliedly, or by 
presumption, pay on any account in particular. The creditor's 
right does not arise unless the debtor had an opportunity to 
exercise his right ; and, consequently, in Waller v. Lacy (2 Man. 
& 6r. 54), the Court would not suffer an attorney to appro- 
priate in part satisfaction of his bill a sum of 17/. which he had 
received from a debtor of the defendant, but without his know- 
ledge. Tindal, C.J., there said, ''It is not disputed that as 
regards a payment where the party paying does not appropriate 
the money, the party receiving it may ; for it is the fault of the 
payer if he omit to exercise the right of appropriation of the 
sum so paid. But this is not the case of a payment at all, but 
of a sum of money received without the knowledge of the 
defendant. Therefore, as the latter never had the power of 
exercising any election as to the application of this sum, the 
right of the plaintiff to appropriate it never arose.'^ Upon a 
similar principle it is held, that the produce of a security must 
be applied to liquidate the debts for which that security was 
expressly given, and no others, ^ and they must be liquidated 
according to their priority ; the produce of the security being, 
in fact, treated as the security itself. * 

Having now passed in review all the cases of any importance 
relating to the appropriation of payments as defined at the be- 
ginning of this inquiry, it may be useful concisely to recapitu- 
late the principal rules deducible therefrom. 

Using the word debt to denote a sum of money owing by one 
person to another, and the amount of which is either ascertained 
or ascertainable by mere computation; and using the word 
payment to denote the transfer of a sum of money by a debtor 

* Subject to the doctrine of tacking. 

* Brett V. Marsh, 1 Vern. 468 ; and see Greenwood v. Taylor, 14 Sim. 
506 ; Young v. English, 7 Beav. 10. 
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to his creditor^ in complete or partial satiafactioii of the latter'a 
d»ms against him; it appears that by the hiw of this cotuitry : 

1. A debtor may pay in fiill whichever of several debts he 
likes ; and if, when he makes a payment in foil, he states on 
account of what debt he makes it, the payment can be applied 
to that debt and no other. 

2. A creditor has a right to insist upon applying a partial 
payment to any debt he pleases ; but if, when the partial pay- 
ment is made, he accepts it without objection, the payment 
must be applied to that debt on account of which the debtor 
made it. 

3* A payment which is not, when made, appropriated to any 
debt in particular, may at any time be applied by the creditor 
to any debt existing at the time of payment ; and no appropria- 
tion by him is considered final until communicated to the 
debtor. 

4. In the absence of sufficient reason to the contrary, a 
payment is inferred to have been, and is to be treated as having 
been, appropriated, when made, to the discharge, in the first 
instance, — 

Of the debt for which the debtor is responsible in his own 

private capacity ; 
Of a debt then due, rather than of an unascertained sum 

claimed by the creditor, or of a debt not then payable ; 
Of a debt upon which the debtor might then have been 

made bankrupt ; 
Of the then arrears of interest j 
Of the earliest of several items which together form one 

entire account ; 
Of all debts pro rata when the payment is a dividend of so 
much in the pound. 
Farther, it may be gathered from the decided cases, that the 
riglit of the creditor is a right which, if it arises at all, is wholly 
independent of the will of the debtor, and cannot be considered 
as a pemussion or license granted by him / for if it were, it 
would lead to the absurdity of inferring a tacit license to do 
that which is most disadvantageous to the person supposed to 
grant it,, and would further lead to a doctrine which is clearly 
VOL. LIV. NO. cviii. o 
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not hw,^ w, th^ w. 9.ppropri|di(»i bjr the creditor of a general 
^jmmt would be fluffieieat to takie the debt to whidii the ap- 
pcopriatiou » loade^ oujk of tb^ Statute of Limit^tiong. Kor do 
the cages warrant t^ notion that^ under certain cii*camstance3j 
the law appropriatea a general payment to one debt rather than 
another ; and still less is it true^ that the law apprc^riates sucli 
a p^ymgnt in the way piogt ben^fiiual to the debtpir^ or pccprd- 
ii^ to the JQstioe and equity of the case. The laWj in thiui 
eonntry, it is submitted^ I?9take9 np appropriation whatever^ an4 
the appropriations said to be made by it are neither inore nor 
less than the appropriations made by the debtor, and evidenced^ 
^ot indjeed by his exprjess words, but by drenmstanees which 
Ijcaye bnt little doubt as to what his intaition reidly was. 

Such, then, being the law of our country in regard to the 
subject-matter of this article, we shall proceed briefly to com- 
pare it with the laws of other communities, who are, at least, as 
likely as ourselves to have arrived at reasonable rules with refer^ 
ence to it. The subjoined extracts are inserted as well to show 
the influence which the doctrines of the Boman Law have had 
upon the jurisprudence of Scotland, France, and G^-many, as 
to enable the reader, without difficulty, to see the main points 
of resemblance and difference between the laws of those coun- 
tries and his own. With a view, moreover, to render the pre- 
sent paper as useful as pos^ble to the English student and 
practitioner, we have appended to it a classifled table of cases 
strictly bearing on the subject of the appropriation of payments, 
and calculated fully to elucidate it. 

The heads of the Roman Law • bearing upon the subject here 
treated of are as follow : — ; 

According to that law, when a person is indebted to another 
upon several accounts, and pays him a sum of money, the ques- 
tion arises, to which of those accounts i^ the payment to be 
imputed ? The following distinctions are here to be taken : 

I.— The debtor actually pays money to his creditor — 

> Nash V. J3o4g8on, Kajr 650. 

3 Tcanslated froin Thibaut System des P^nd. Reclits. § 694^ 9th ed. ; 
^ee, too, MoUtor, Les Oblig. en Droit Romain, vol. iii. p. 21$, &c. 
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' 1. If ^e debtor expressfy states upon whut acootoit the pay- 
ment k made^ b^li partks are bound bj tbat statement.^ 
. 2. If the debtor does not expi^ssly make the payment upon 
any account in particular, the creditor is at liberty, at the tinie 
the payment is made, to impute it to wlnchever debt he pleases ; 
but with this qualification, that if the debts are unequally bur- 
densome on the debtor, the most burdensome of the debts musC 
be first liquidated.' If, however, the creditor makes no appro- 
priation at the time the payment is made, he cannot do so after- 
wards, and the pay me n t most in that case be appropriated as 
foUowB : To arrears of interest ; to debts actually due ; to debts 
incurred by the debtor on his own account, in preference td 
others ; then to the oldest debt ; and, lastly, to that which 
presses most heavily on the debtor.^ If all the debts are similar 
to each other, the payment is to be applied to all of them j^ro 
rata.^ 

II. — If the creditor pays himself (by a sale of a seeurity)| he 
can liquidate whichever debt he likes.^ 

The Law of Scotland ^ vpon the sulffect brfore ueis as under : — 

Indefinite payments, where several debts are due^ are applied 
thus : — 

I. — ^The debtor may, in making the payment, appropriate it 
to a particular debt ; under this limitation, that the creditor 
cannot be compelled to take a partial payment. 

n. — If there be no distinct appropriation by the debtor, th6 
creditor, by his receipt, may appropriate it. 

III. — If there be no such appropriation by either, the creditor 
may ascribe it to which debt he pleases ; to interest, for example, 
and not to the principal debt ; or to the worst secured debt > or 
to a debt bearing no interest instead of one on which interest 



^ IHg. 3dvL tit d, de Saint. 1. 1. 
« Ibid. 1. 1, 1. 3, 1. 89, § 2. 



8 Ibid. I. 1, 1. 3, § 1 ; 1. 4, I. 5, pr. ; 1. 7, 1. 97, Cod. viii. tit, 43, de 
Solnt. 1. 1. 

* lAg. ib. 1. 1. 

^ Dig. ib. 1. 101. Some qualifications as regards mortgagees are contained 
in ib. 1. 5, § 2 ; 1. 48, 1. 96, § 3. 

• Bell's Principles, § 663, 4th ed. 
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runs ; or to a debt in danger of prescribing^ leaving a more 
recent one unpaid. Nay, it has even been held that he was not 
bound to apply it to a debt which he was employed to recover. 
But, 

: IV. — ^This is to be received under the equitable limitation^ 
that the debtor shall not, by such appropriation of the creditor, 
be left exposed to penal consequences, nor have the payment 
ascribed to a disputed debt; nor a cautioner deprived of the 
benefit of the payment where the debtor is insolvent ; nor a 
paymeift, as understood at the time of payment, ascribed differ- 
ently on emerging circumstances ; nor a dividend from a seques-i 
tered estate applied otherways than to the whole debt. 

From the French Code Civil may be extracted, for the use qf 
the reader, the following articles : — 

§ 1253. A person who owes several debts, has the right 
to declare when he makes a payment what debt he intends to 
liquidate. 

§ 1254. A person who owes a debt which carries interest or 
runs more and more in arrear, cannot, without the consent of 
his creditor, impute a payment to the principal in preference to 
the interest due, or to the arrears. A payment made on account 
of principal and interest, but which payment is not sufficient to 
liquidate both, is to be applied first to the interest. 

§ 1255. If a person who owes several debts accepts a receipt 
by which the creditor declares that he has appropriated the pay- 
ment to some debt in particular, the debtor caonot require a 
different appropriation to be made, unless there has been fraud 
or surprise on the part of the creditor. 

§ 1256. If no appropriation is made by the receipt, the pay- 
ment is to be applied to that debt actually due which it was 
most to the debtor's interest to discharge; but a debt actually 
due must be liquidated before one which is not, although the last 
may be the most onerous. 

If the debts are all of a similar nature, that which has been 
due the longest must be first liquidated ; and if they are all 
alike in every respect the payment must be applied to dlpro 
rata. 
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-' In the Austrian Code ^ we find as foUows : — 

Sect. 1415. A creditor is not obliged to accept payment of a 
debt by instalments or a payment on account. If, however, 
several debts are due, then, unless the creditor objects, a pay- 
ment is to be imputed to that debt which the debtor has expressly 
declared it to be his will to pay. And, 

Sect. 1416. If it be doubtful what the will of the debtor was, 
or if he and his creditor do not agree, then a payment must be 
imputed to arrears of interest in preference to principal; and, 
of several principal sums, to that repayment of which lias been 
required by the creditor, or which at least is actually payable, 
and afterwards to that which presses most heavily on the debtor. 

The Prussian Code^ contains the follounng Sections pertinent 
to the suhject before us : — 

§ 150. When a payment is made to one person by another 
indebted to him upon various accounts, the understanding 
between the parties themselves decides to which account the 
payment is to be imputed. 

§ 151. If the debtor has made the payment expressly' on 
account of one particular debt, and the creditor has accepted 
that payment without maldng any objection within the period 
mentioned in tit. 5, § 91 et seq.,^ reckoned from the receipt ci 
the money, the payment cannot afterwards be imputed to any 
different debt. 

§ 152. If the creditor has expressly appropriated a general 
payment to a particular debt, and the debtor has made no objec- 
tion within the above-mentioned period, reckoned from his 
acceptance of the creditor's receipt, such appropriation is to be 
deemed final. 

§ 153. K no understanding has been come to between the 

^ Das allgemelne bUrgerliche Geeetzbach far die gesammten Dentschen 
Erblander der Oesterreichischen Monarchie. 

^ Allgemeines Landrecht fur die Preussischen Staaten, ed. 1832, part i. 
tit. 16. 

* The title referred to lays down with considerable minuteness the 
periods within which claims must be asserted and objected to, but does not 
contain anything specially applicable to appropriation of payments. 
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parties, a payment mast in the first instance be^opi^iedm liqui- 
dation of arrears of interest. 

§ 154. But if the debtor owes money for costs, these must be 
discharged even before arrears of interest. 

§ 155. Amongst several principal sums due, that is to be first 
discharged which the creditor first required to be paid. 

§ 156. If there is no difference in this respect, the creditor 
can apply a payment to that debt for which he has the least 
satisfactory security. 

§ 15Z. If, again, the debts are all alike in this last respect, 
the payment must be appropriated to that debt which, on 
account of the interest it carries, is most burdensome to the 
debtor. 

§ 158. If none of the above rules are applicable, the debt 
which has been longest due is to be the first liquidated. 

§ 159. If this rule cannot be applied, the payment must be 
appropriated to all the debts jwo raid. 



Thefoihwinff Synopsis of Ca«es rekUwe to the appropriation 
of payments J is mtbmitted as likely to promt usefiil to theprac^ 
titumer, and as affording means for testing the accuracy of some 
sf the propositions and suggestions contained in the foregoing 
pages. 

SYNOPSIS OF CASES. 

I. — Bight of thb Debtor*— 

To appropriate in the first instance. 
Anon, Cro. EI, 6iB. 
Bois f>. Cranfieldy Style, 299. 
Chase v. Box, Freem. 261 « 

To appropriate at the time of payment, but not afterwards. 

Manning ». Wdsteme, 2 Vem. 006. 
Wilkinson ». Sterne, 9 Mod. 427. 
Bowes ID, Lucas, Andr. 65. 
Hall X. Wood, 14 East, 243, note c. 
Peters v. Anderson, 5 Taunt. 596. 
Mayfield «?. Wadsley, 3 B. & C. 357. 
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IL — ^RioHT or THB Ckbditoe — 
To appropriate a general payment. 

Manning v, Westeme, 2 Yem. 007. 
Hall «. Wood, 14 East, 24d^ note e. 
Peters V. Aadenony 6 Taunt. 5M. 
Campbell v, Hodgson, Gow, 74. 
Morgan «. Jones, 1 Bro. Pari. Ca. 32. 

To appropriate at any time he likes, 

Peters v. Anderson, 5 Tannt. 596. 
PhUlpotts 9. Jones, 2 A. & E. 41. 
Mills «. Fowkes, 5 Bing. N. C. 465. 

To change hie mind as often he likes, until the appropriation 
is communicated to the debtor. 

Simson v, Ingham, 2 B. & C. 65. 

Grigg V. Cocks, 4 Sim. 438. 

[And see Ex parte Johnson, 3 De G. Mc. & G. 218.] 

And to appropriate to any debt he pleases, e. g. 

1. To a debt^ payment of wHich cannot be actively en* 
forced, because of— 

The Statutes of Limitationa. 

Mills V. Fowkes^ 5 Bing. N. C. 455- 
Williams v. Griffiths, 5 M. * W. 300, 
Nash V. Hodgson, Kay 650. 

The Stamp Act. 

Biggs 9. Dwight, 1 Man, & Ry. 308. 

The Tippling Act. 

Philpotts 9. Jones, 2 A. & E. 41. 
Crookshanks v. Rose, 5 C. & P. 19* 

3. To a simple contract rather than to a specialty debt. 

Peters v. Anderson, 5 Taunt 596. 
Chittj V. Naish, 2 J3o^. 511. 
Chase v. Cox, Freem* 261. 
Brazier v. Bryant, 2 DowL 477. 
[But see Vin. Ah. Paym. M. 9.] 

8. To a new rather than an old debt. 
Peters v. Anderson, 5 Taunt. 596. 
Chitty V. Naish, 2 Dowi. 511. 
[But see Wentwor^h v. Manning, 2 Eq. Ab. 261.] 
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4. To a debt not guaraateed^ rather than to one which is. 

Ex parte Whitworth, 2 Mont. Deac. & De G. 164. 
Kirbj 9. Duke of Marlborough, 2 M. & S. 18. 
Plomer v. Long, 1 Stark, N. P. 155. 

5. To a debt not bearing interest^ rather than to one 

which does. 

Chase v. Cox, Freem. 261. 
Maiming v. Westeme, 2 Vem. 606. 
[Heyward v, Lomax, 1 Vem. 23, contra.'] 

Provided it be a debt of which the law can take notice, 
Ee parte Randleson, 2 Deac. & Ch. 534. 
Wright V, Laing, 3 B. & C. 165. 
Lampbell v. BiUaricaj Union, 3 Ex. 283. 

[As to Equitable debts^ see 

Birch V. Tebbutt, 2 Stark. N. P. 74. 
Goddart v. Hodges, 1 Cr. & M. 33.] 

And be existing at the time the payment is made, 

Hammeralej v, Knowlys, 2 Esp. 666. 
And be also then ascertained in amount. 

Goddart v, Hodges, 1 Cr. & M. 33. 

Arui provided the debtor had an opportunity of appropriating. 
Waller v. Lacy, 2 Man. & Gr. 54. 
Brett V. Marsh, 1 Vem. 468. 
Young 9. English, 7 Beay. 10. 

ni. — Cases where no afpbofbiation having been expbessly 

MADE BT THE DEBTOB, AN AFPBOFBIATION BT HIM IS INFEBBED, 
UNTIL SOME BEASON AFFEABS TO THE CONTBABY. 

Inferences drawn from the nature of the debts; viz. of 
appropriation to — 

1. Debt on whieh the debtor could be made bankrupt. 

Meggot V. Wilson, 1 Ld. Raym. 286. 
Dawe V. Holdsworth, Peake, N. P. 64. 

2. Arrears of interest. 

Vin. Ab. Paym. M. 4. 

Haynes ». Harrison, 1 Ch. Ca. 105. 

Chase v. Box, Freem. 261. 

Bostock V. Bostock, 8 Mod. 242. 

O'Bieme v, McMahon, 1 Jones (Jr. Eq.) 442. 

Bower r. Marris, Cr, & Ph. 351. 



On the Appropriatum of Payments. 49 

3. Existing debt. 

Hammerslej v, Knowlys, 2 Esp. 060. 

4. Debt owing by the debtor in his own private capacity. 

Goddart v. Cos, 2 Sir. 1194. 

5. Earliest item of current account. 

Clayton's ca. 1 Mer. 585. 

Bodenham «• PorchaSy 2 B. & A. 99. 

Simson v. Cooke, 1 Bing. 452. 

WilliamB «. Bawlinson, 3 Bing. 71* 

Field V. Carr, 5 Bing. 13. 

Brooke t?. Enderbj, 2 Brod. & Bing. 70. 

Pemberton t, Oakes, 4 Rnss. 164 ; and compare Jones v. 

Mannd, 3 Y. & C. Ex. 154. 
Copland v. Toulmin, 7 CI. & Fin. 349. 
Bank of Scotland v. Christie, 8 CI. & Fui. 227, 228. 
Smitli V. Wigler, 3 Moo. & Sc. 176. 
Manning v. Westerns, 2 Vem. 606. 
Ex parte Randleson, 2 Deac. & Ch. 634. 
Stemedale v, Hankinson, 1 Sim. 393. 
Fennell v. Deffell, 3 De G. Mc. & G. 372. 

Inferences drawn from the mode of payment or circumstances 
attending it; viz, from — 

1. A payment pro raid of so much in the pound. 

BardweU «. Lydall, 7 Bing. 489. 

Martin «. Brecknell, 2 M. & S. 39. 

Raikes «. Todd, 8 A. & E. 846. 

Paley v. Field, 12 Ves. 436. 

Bower «. Marris, Cr. & Fh. 361 [as to interest]. 

2. Pressure. 

Shaw V. Picton, 4 B & C. 716. 
8. Substitution for security (see, too, below. No. 7). 

Newmarsh «. Clay, 14 East, 239. 
4. Account stated. 

Ferris «. Roberts, 2 Vem. 34. 

5^ Amount of payment and discount. 

Macryatts v. White, 2 Stark. N. P. 101. 

6. Form of receipt. 

Bowes V. Lucas, Andr. 66. 
Frazer v. Birch, 3 Knapp, 380. 
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7. Source of money. 

Brett p. Marshy 1 Vem. 468. 
Thompson v. Brown, Moo. & M. 40. 
Stoveld V, Eade^ 4 Bing. 154. 
Young V, English, 7 Beav. 10. 
Greenwopd v, Taylor, 14 Sim. 606. 

8. Course of business. 

Brown v. Anderson, 2 Moo. Priv. Counc. 245. 
Taylor v, Kymer, 3 B. & Ad. 320. 
Lysaght v. Walker, 5 Bli. N. S. 1. 

N. L. 



Art. III.— the MAY EXAMINATION PAPERS. 

THE foDowing questions in Common Law, Equity, the Law 
- of Real Property, Jurisprudence and the Civil Law, Con- 
stitutional Law and Legal History, were submitted to the stu- 
dents of the Inns of Court at the Public Examination^ for the 
Studentship, Honours, and the degree of Barrister-at-Law, held 
at Lincohi's Inn on the 18th, 19th, and 21st days of May, 1855. 
The questions are here presented, and will from time to time be 
80 presented, for the convenience of students generally (which- 
ever branch of the profession they may ultimately design to 
enter), and because we think that a careful and repeated study 
of these or the like questions — ^which, be it remembered, are 
sanctioned by and issued under the superintendence of the 
Council of Legal Education — may be made ancillary in no 
slight measure to the study of the law. 

For the information of those who may not be conversant with 
the existing system of legal education, we may observe, that as 
an inducement to students to propose themselves for examina- 
tion, studentships have, within the last few years, been 

^ No student is eligible to be called to the Bar who shall not either have 
attended daring one whole year the Lectures of two of the Readers^ or h€ive 
satis/actorify passed a public examination. 
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founded by iiie Inns of Court conjointly, of fifty guineas per 
annum eacli, to continue for a period of tliree years, one such 
studentship being conferred on tbe most distinguisbed student 
at each public examination. The examiners appointed for that 
purpose are, moreover, required to select and certify the names 
of three other students who shall haye passed the next best 
examinations ;^ and the Inns of Court to which such students 
belong may, if desired, dispense with any terms not exceeding 
two, that may remain to be kept by such students previously to 
their being called to the Bar. The examiners, however, do not 
deem it obligatory on them to confer or grant any studentship 
or certificate, unless they shall be of opinion that the examina- 
tion of the students, whom they select as most deserving, has 
been such as entitles them thereto. 

It is further provided, that a student may present himself at 
any number of examinations, until he shall have obtained a 
certificate ; that any student who shall obtain a certificate may 
present himself a second time for examination as a candidate for 
the studentship, but only at one of the three examinations 
immediately succeeding that at which he shall have obtained 
such certificate ; provided, that if any student so presenting 
himself shall not succeed in obtaining the studentship, his name 
shall not appear in the list; and also that students who have 
kept more than eleven terms shall not be admitted to an exand- 
nation for the studentship. 

As regards the mode of conducting the examination, the 
course adopted is this : — Each student is required to answer in 
writing certsin printed questions, and is examined orally, apart 
firom the other students ; and the character of his examination 
varies according as he is a candidate for honours or a student- 
ship, or desires simply to obtain a certificate ; both the oral 
examination and printed questions are founded on books indi- 
cated to the student beforehand; but regard is had to the par- 
ticular object with a view to which he presents himself for 
examination. And in determining the question whether a stu- 

. ^ At every call to the Bar, those students who have passed a Public 
Examination, and either obtained a Studentship or a Certificate of Honour, 
take rank in seniority over all other students who are called on the same day. 
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dent has passed the exammatioa in snch a manner a& to entitle 
him to be called to the Bar^ the examiners principally have 
regard to the ^^nera^ knowledge ofLaiw and Jumprudence which 
he has displayed. 

At the last May Examination^ the subjects selected and ques- 
tions proposed thereupon were respectively as under : — 

In Common Law, candidates for a certificate, entitling to be 
called to the degree of Barrister-at-Law, were examined in — 

1. The Ordinary Steps and Proceedings in an Action at Law 
as regulated by the Statutes 15 & 16 Vict. c. 76, and 17 & 18 Vict. 
c, 125. (This subject to be read from Smith's Elementary View 
of an Action at Law, 5th edition.) 

2. The Nature and Classification of Contracts. (Smith's Lec- 
tures on the Law of Contracts, lect. 1.) 

8. The Elements of our Criminal Law in relation to the fol- 
lowing offences : — Burglary, Simple Larceny at Common Law^ 
and Embezzlement. (Archbold's Criminal PL, 12th edition^ 
book 2, part 1, under the above titles.) 

Candidates for the studentship, or for honours, were exa- 
mined in the 1st and 3rd of the foregoing subjects, and also in — 

4. The Law of Principal and Agent, and of Partners (Smith 
Merc. L., 6th edition, book 1, chapters 2 and 5) ; and in con- 
nection with the Law of Partners, Waugh v. Carver, 1 Smith 
Lead. Cas. p. 491, and Buckley v. Barber, 6 Exch. B. 164, were 
specified for perusal. 

5. The Bights and Obligations of Carriers of Goods and 
Passengers. (Story on Bailments, 5th edition, chap. 6, 
arts. 8 & 9.) 

Upon the foregoing subjects, the following Questions were 
proposed : — 

1. What is meant by an Estoppel, a Merger, a Consideration 
for a Promise ? 

2. State the formalities attending the execution of a Deed; 
and specify the peculiar properties attaching to that instrument. 

3. In what respects does a Simple Contract differ from a 
Contract of Record ? 
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4. Mention any exceptions which present themseLves to the 
rule Bx nudo pacto non oritur actio. 

5. Explain the mode of proceeding dvilly against a finreigner 
resident oat of the jurisdiction of our Courts. 

6. Who is an Executor de son tort? And when may 
his act he good as against the true representative of the 
deceased? 

7. In what cases may there be a remedy at law by a partner 
against his co-partner 7 

8. What are the ordinary remedies by action upon a 
deed? 

9. What is meant by "concurrent" Writs of Summons? 
When may they expedientiy be inued ? 

10. How may the Writ of Summons be renewed? And what 
is the object proposed to be efifected in renewing it ? 

11. Who is to be deemed a common Carrier 7 What is meant 
by saying that he is at Common Law an insurer ? 

12. Is a common Carrier bound at law to carry goods for any 
applicant? Under what special circumstances will he be excused 
from taking charge of them ? 

13. What point as to thejtu disponendi was decided in Buck- 
ley V. Barber, 6 Exch. R. 164? 

14. What course should be adopted by a Plaintiff in case of 
the Defendant's non-appearance — (1st) where the Writ of 
Summons is specially indorsed; (2nd) where it is not so 
indorsed ? 

15. In contractis tacite insunt qtuB sunt moriset consuetudinis. 
Mention instances showing the meaning and application of this 
maxim. 

16. What are the material words charging the offence in an 
indictment for Larceny ? 

17. In what does a taking differ from an asportation in the 
definition of Larceny ? Mention cases which may be calculated 
to throw light upon the meaning of the expression '^animo 
Jurandi '^ which occurs therein. 

18. Enumerate some things which are not subjects of Larceny 
at Common Law. 

19. What were the facts^ and what was the decision upon 
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thetn^ in Reg, v, Thurbom, 1 Den. C. C. 387 ; in Reg. t;. Frestbn^ 
2 Den. C. C. 853 ; and in Merry v. Green, 7 M. & W. 623 ? 

20. An agent is not in general authorized, even in cases of 
necessity, to borrow money upon the credit of his Principals 
Mention certain special exceptions to this rule, and state the 
reasons on which they rest. 

21. Mention cases in which one labouring under an inca- 
pacity to contract as Principal may nevertheless contract as 
Agent for another. 

22. State the facts in Comfoot v. Fowke, 6 M. & W. 358 ; 
and give a sketch of the reasoning, pro and con., with reference 
to them. 

23. In what cases respectively may the Writs of Mandamus 
and of Injunction be claimed at Common Law ? 

24. Wherein does the statutory offence of Embezzlement 
consist? 

In Equity the subjects for examination were : — 

1. Smith's Manual of Equity Jurisprudence. The Act for 
the Improvement of Equity Jurisdiction, 15 & 16 Vict. c. 86. 

2. White and Tudor's Leading Cases (with the Notes), vol. i.^ 
particularly as regards the subjects of Voluntary Settlements, 
and the Bights of Married Women recognized in a Court of 
Equity only. 

Candidates for certificates having been examined in the first-, 
of the above classes, and candidates for the studentship or 
honours in all the books and subjects just mentioned. 

Upon these subjects the questions proposed were as fol- 
low: — 

1. Explain the term " Traversing Note.'' Is it in any and 
what case proper to file a traversing note imder the present 
system of procedure ? 

2. A testator dies, leaving real, but no personal, estate : in 
what manner shall the realty be applied in payment of debts — 
1st, in case it is charged by the will with such payment ; — 2nd,, 
in case it is not so charged ? 
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3. For what reason, when a mortgage is made to two or mom 
mortgagees, is it usual to insert in the mortgage-deed a proviso 
that the receipt of the survivors or survivor for the mortgage- 
money shall be a good discharge to the mortgagor? State the 
general principle upon which the reason depends. 

4. At what period does the Crown appear to have acquired 
the right of administering the estates of idiots and lunatics ? In 
what manner is the Jurisdiction in Lunacy conferred, and by 
whom now exerdsed ? 

5. State the general rule respecting priority in payment be- 
tween partnership and separate debts out of partnership and 
separate property. 

6. A testator bequeaths by his will a sum of money ''for 
such charitably purposes as he shall by codicil direct/^ and 
dies without making a codicil. How shall the money be dis- 
posed of? 

7. Cestui que trust of real estate dies intestate and without 
an heir. To whom does the beneficial interest in the property 
belong ? Give reasons and quote authority for your opinion. 

8. A testator, being indebted to his child, bequeaths to him a 
share of residuary personal estate greater in value than the 
amount of the debt. Shall the legacy be considered a satisfac- 
tion of the debt ? What are the grounds of your opinion ? 

9. The personal estate of a testator is exhausted in payment 
of his simple-contract debts, which amount to 300/.; he has 
bequeathed two legacies, of 800/. and 400Z. respectively, but not 
charged them upon his real estate. Have the legatees any and 
what claims upon the real estate, which is of ample value ? 

10. Mention the leading rules which have been laid down 
for the interpretation of precatory words in a testamentary 
instrument. 

11. A mortgagee in fee, with power of sale, sells part of the 
mortgaged estate during the life of the mortgagor, and the 
remainder after his decease. It is provided by the mortgage- 
deed, that the surplus monies to arise from the sale, in case a 
sale should take place, are to be paid to the mortgagor, his exe- 
cutors or administrators. To whom should the mortgagee pay 
the surplus — Ist, in case the produce of the first sale was more 
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than sufficient to satisfy the mortgage; next^ in case the second 
sale was also necessary? 

12. Explain the distinctions between the modes of effecting a 
partition at, Common Law, in Equity, and by the Inclosure 
Commissioners. 

18. What jurisdiction is exercised by Courts of Equity over 
the publication of private letters ; and upon what right does the 
jurisdiction proceed? 

14. State generally under what circumstances specific per- 
formance will be decreed, although the Plaintiff is unable to 
folfil all the terms of his contract. 

15. Two legacies of equal amount are bequeathed by a testa- 
tor to the same person, in different testamentary instruments. 
In what cases shall the legacies be considered. cumulative, in 
what substitutional ? 

16. Under what circumstances will a debt, which at law is 
joint, be considered in Equity as several also? 

17. Land is devised to a feme covert and her heirs, for her 
separate use. Can she dispose of the equitable fee by deed or 
will during the lifetime of her husband ? Quote authorities for 
your opinion. 

' 18. Out of what property is a wife entitled to a settlement in 
Equity ? Can she successfully insist on a settlement out of pro- 
perty vested in trustees upon trust for hersdf for life, in any 
and what cases ? 

19. A conveys an estate to B, in consideration, as is alleged 
in the purchase-deed, of B entering into the covenant therein 
contained for payment of an annuity to A. The annuity fidls 
in arrear. Has A any remedy except that upon the covenant ? 
State the grounds of your opinion. 

20. Property held under a lease for years firom a corporation 
is bequeathed to A for life, with a bequest over to B, his exe- 
cutors or administrators. A, during the term, obtains a renewal 
of the lease to himself, his executors or administrators, and dies 
during the renewed term, haiving bequeathed all his interest 
therein to C, his executors and administrators. C enters on the 
premises, and purchases the reversion from the corporation 
before the renewed term expires. What are the rights <rf B 
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daring and after tlie expiration of the period for which the re- 
newed term was granted ? Give reasons and quote authorities 
for your opinion. 

In Real Property the subjects for examination were : — 

1. Williams on Real Property; Stephen's CommentarieSj 
vol. i. ; Sugden on Powers^ vol. i. 

2. The Statute of Limitations (3 & 4 Wm. 4^ c. 27). 

3. The Statute of Wills (1 Vict. c. 26, sees. 24—88). 

4. Sales of Real Estate by Tnistees or Executors in pursuance 
of a trust or a power ; and the Liability of Purchasers to see to 
the application of their purchase-money; Sugden on Powers^ 
vol. i. p. 129; vol. ii. p. 464. Stroughill v. Anstey, 1 De 
G. M. & G. 635. 

Candidates for honours were examined in all the foregoing 
books and subjects. Candidates for a certificate in those 
mentioned in part 1 only. 

Upon the books and, subjects above specified, as bearing 
upon the Law of Real Property, were proposed the following 
questions : — 

1. Distinguish between estates held in joint tenancy, tenancy 
in common, and coparcenary. A seised in fee dies intestate, 
leaving two daughters,. B and C. B conveys all her estate in 
the lands to D in fee. What is the quality of B's estate before 
and after the conveyance ? 

2. A is tenant for life, with remainder to B in tail. How 
can B at the present day acquire an estate in fee-simple in re- 
mainder ? Explain the mode of proceeding adopted for a similar 
purpose previous to the 8 & 4 Wm. 4, c. 74. 

3. What is the origin of conveyance by lease and release ? 
Mention the alterations that have taken place since the passing 
of the Statute of Uses. 

4. Explain and illustrate the difference between a conditional 
limitation and a contingent remainder. 

5. Distinguish between conditions precedent and subsequent ; 
and illustrate the effect of the non-performance of either kind of 
condition upon the estate to which it is annexed. 
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6. Explain the difieronc^between'a remainder and a rerera 
and state the reasons why a vested remainder can, and a con- 
tingent remainder cannot, be supported hj a chattel interest in 
land. 

7. Distingnish between powers appendant and in gross. To 
what extent are powers appendant to an estate for life affected 
by the alienation of the estate ? ' 

8. An estate is conveyed to A and his heirs to such uses as B 
shall appoint. In whom does the common law seisin reside until 
appointment ? and, if B appoints to C to the use of D, who takes 
the legal estate? 

• 9. Explain the difference between general and particular 
powers of appointment. By marriage settlement an estate is 
limited to such uses as A shall appoint in favour of his children 
or more remote issue. An appointment is made in favour of 
A's son for life, with remainder to the children of A's son in 
equal shares. Is the appointment valid to its full extent? If 
not, how would you modify it so as to make it good ? 

10. Define an executory devise ; and discuss the validity of 
the following testamentary gift : — ^To A and his heirs, and if B 
die without issue, to the children of C on the youngest child 
attaining the age of twenty-four years. 

11. ^^ The real estate of a deceased owner is now liable to all 
his debts of every description.'^ Trace the development of the 
Law upon this subject. 

12. A testator directs all his real estate to be sold, and the 
produce to be applied in the payment of debts and l^acies. In 
whom is the authority to sell vested ? and will the exerdse of 
the authority confer a good title on a purchaser as against the 
testator's heir ? 

. 13. By the 1 Vict. c. 26, a will operates so as to pass real 
estate, whether acquired before or* after execution. What waa 
the old rule upon this subject, and upon what principles was it 
founded ? 

14. Husband and wife, seised in fee in right of the wife> 
convey to a purchaser. Explain the nature of the conveyance, 
and the solemnities requisite to be observed, so as to give the 
purchaser a good title. 



^Tke May E^aminaiion Papers. SO 

1S« A testator (by will dated sabseqnent to the pamng of 
the 1 Vict. c. 26) devifles land to A (a stranger) in tail, witk 
remainders over. A dies in the testator's lifetime leaving issae. 
What effect has the 32nd section in this case? 

16. Is a trust for a charitable purpose liable to be barred by 
the Statute of Limitations (3 & 4 Wm. 4, c. 27) ? Lands are 
devised to A in fee, chained with an annuity of 10/. for the use 
of the poor of X. The annuity remains unpaid, and no claim 
is made on behalf of the charity for twenty years after the 
testator's decease. Is the estate in the hands of A discharged 
'from the annuity ? 

17. What is the use of eovenants for title in a coDreyance of 
real estate ? and how are they made to run with the land, as, 
Ifor instance, in a ocmveyanoe to uses to bar dower in fiwour of a 
^purchaser ? 

18. When trustees sell under a trust or a power, and a power 
to give receipts is also inserted in the instrument, a purchaser is 
exempted from seeing to the application of his purchase-money. 
Explain the equitable principles upon which this rule is founded ; 
and mention some of the instances in which such a power, if not 
expressly given, will be implied. 

19. Explain the nature of the protection afforded by means of 
an outstanding term, when assigned to a trustee for a purchaser 
^ the time of the purchase; and the effect of the 8 & d Vict, 
c. 112, upon this subject. 

20. An estate is devised to trustees for a term of years, upon 
trust to sell, and out of the produce ai the sale to raise a sum of 
iBoney ; subject thereto, the estate is devised to A and his issue 
in strict settlement. Are the trustees justified in raising the sum 
vequil^ by mortgage ? 

; In Jurisprudence and the Civil Law, candidates for honours 

were ex^unined in the following subjects :— 

' 1. The Eirst Two Books of the Commentaries of Gkiiua. 

2. The Last Two Titles of the Fiftieth Book of the Digest, 
•*' De Yerborum Significatione '' and ^^ De Eegulis Juris." . 
' 3. The Sixth, Seventh, and Eighth Lectures of Kent on 
International Law. 
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4. The Tenth, Eleventh, and Twelfth Chapters of the Second 
Book of Grotias, " De Jure Pacis et Belli." 

Candidates for a certificate were examined in — 
(1.) The First Two Books of the Institutes of Justinian, with 
the Notes contained in Sandars^s edition. 

(2.) The Seventh and Eighth Lectures of Kent on Interna- 
tional Law. 

The questions upon the above-mentioned books being as 
under : — 

1. State briefly the rules which G-rotius has propounded for 
determining the obligations of a bond-fide possessor in reference 
to mesne profits. What difference is there on the subject of 
mesne profits between the EugUsh and Boman Law? What are 
the observations of Mr. Hallam on this conflict of the two 
systems 7 

2. To what principle does Grotius propose to resort for the pur- 
pose of solving questions as to the obligatory force of agreements 
entered into under mistake ? 

3. What rules concerning the distribution of Profit and Loss 
among sharers in a joint undertaking does Grotius consider to 
be dedudble from the nature of the contract ? 

4. What is the true distinction between the Law of Persons 
and the Law of Things ? What is the relation of the Law of 
Actions to the other departments of Law ? 

5. In what respects did the legal position of an enfranchised 
slave differ from the status of a free-bom citizen : (1) under the 
Boman Law, as remodelled by Justinian ; (2) under the Leges 
Junta and (Elia Sentia ? 

6. Define Agnatic Belationship, and explain the principle on 
which it depends. 

7. From what period of a man's existence do his civil rights 
date in Boman Law? Do his civil duties date from the same 
period? Can an unborn child, in Boman Law, communicate 
rights to any other person ? 

8. What is the true rationale of the distinction between Res 
Mancipi and Res nee Mancipi? Illustrate your answer by 
reference to the history of English Law. 
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9. Define Simple Possession and Civil Possession. In what 
manner does Roman Law allow Possession to be gained and 
lost? 

10. What were the principal changes e£fected by Justinian in 
the Law of Usucapion and Prescription? What was the origi- 
nal distinction between ^^ Usucapio '' and '' Prsescriptio long! 
temporis V^ 

11. What conditions must be satisfied under Roman Law in 
order that a title to property may be gained by Prescription ? 
How did the English words " Usurp '' and " Usurper '' acquire 
their meaning ? 

12. What is the general doctrine of Roman Law as to the 
acquisition of property in Res inexhamti UsHs? Did the 
Roman Law permit rights of property to be acqidred in the. 
sea-shore ? 

13. Define a Universitas Juris, a Universal Succession^ a 
" Hareditas/' a Will, a Legacy, and a Fidei-commissum. 

14. What formalities did the Roman Law require to be 
observed in signing a Will, in witnessing it, and in opening it ? 

15. State briefly the conditions which must be satisfied in 
order that a blockade may be so completely established as to* 
affect the rights of neutrals. If the blockading squadron be 
temporarily absent, will the blockade be necessarily suspended ? 

16. Enumerate the acts of assistance afforded by a neutral 
ship to a belligerent which International Law condemns as 
illegal. 

17. What exceptions are there to the rule, that the power 
competent to bind a nation by treaty is also competent to 
alienate the public domain by treaty. 

18. Explain and illustrate the following rules and proposi- 
tions : — 

(a) Verbnm '' oportere '* non ad facultatem judicis pertinet, 

qui potest vel pluris vel minoris condemnare, sed ad 
veritatem refertur. 

(b) Semper in obscuris quod minimum est sequimur: 

(c) Quoties sequitatem desiderii naturalis ratio aut dubi- 

tatio juris moratur, justis decretis res temperanda 
est. 
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(d) Qaod contra rationem jnris receptmn est^ non est pro- 

dacendnm ad oonseqaeiLtia. 

(e) Non ut ex pluribus causis deberi nobis idem potest^ ita 

ex pluiibns causis idem potest nostrum esse. 

(f) Imperitia culpse adnnmeratur. 

In Constitutional Law and Legal History^ candidates for 
honours were expected to have mastered the chapters 1, 2, 7,-8, 
and 15, of Hallam's Constitutional History; the chapter in 
Foster's Crown Law relating to the Law of Treason ; and the 
chapter on the same subject in Mr. Stephen's edition of Black- 
stone's Commentaries; the chapters in Bapin's History of 
Engknd containing the reign of Charles I., and those in Tin- 
dal's Continuation of Bapin, or Belsham's History, containing 
the reign of William III. ; and the first volume of Clarendon's 
History of the Rebellion. 

They were also expected to be acquainted with the remarka- 
ble State Trials in the reigns of Charles II. and William III. 

Candidates for a certificate were expected to be able to answer 
any question bearing upon the leading events of English history, 
and to be well acquainted with chapters 1, 8, and 13, of Hal- 
lam's Constitutional History, and the chapters in Bapin con- 
taining the History of Charles I. 

Upon the above subjects the Mlowing questions were 
founded ; — 

1. State the instances in which, during the reign of James I., 
the House of Commons exercised the right of impeachment. 

2. Give an account of the Statute of Fines in the reign of 
Henry VII. 

8. What provttion was made for the security of the subject 
in the reign of Henry VII. ? 

. 4: Give an ^useottnt ctf the Stattcte of Uses, the causes which 
led to it> and the effect on the transfer of property which it 
produced. 

6. State the encroaehments on the liberties oi the subject in 
the reign of Henry VIII. 

6. What was the eharacfter of Henry VIII.'s Parliaments, 
and in what instances did they betray the trust reposed in them 
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7. State any instance in which Henry VIII. gave way to the 
demands of the people. 

8. Did the House of Commons recover any portion of its 
inflaence in the reigns of Edward YI. and Mary? and state 
the reasons for your opinion. 

9. Mention any remarkable Crown prosecution which was 
defeated in the reign of Mary. 

10. Mention any remarkable attainders in the reign of Edward 
YI.^ and give some account of them. 

11. GKve an account of the Parliament of 1628, and of the 
principal measure to which it obtained the assent, with an ac- 
count of the manner in which that assent was given. 

12. What was Pine's case? 

13. State the grounds on which the proceedings in Lord 
Busaell's trial may be questioned. 

14. State the grounds on which the proceedings in Algernon 
Sydney's trial may be questioned. 

15. Give an account of the proceedings in Sir John Fenwick'a 
case. 

16. State the chief provisions and the date of the Act of 
Settlement. 

Besides the foregoing papers on the leading branches of Law^ 
History, and Jurisprudence, there is laid before the students, 
by way of finale to the examination, and with a view to testing 
their knowledge yet more strictly by a few questions, in each 
department, of special difiSculty and importance, a General 
Paper, which in its nature may be regarded as akin to the 
Problem Papers set in the Senate House at Cambridge, or to 
those framed at the sister university for exercising the scholastic 
qualifications of her alumni. 

At the last May Examination the General Paper comprised the 
fdQowing questions : — 

1. Give an account of the changes of the Constitution 
from the abdication of James II. to the accession of Queen 
Anne. 

2. Give an account of the Parliamentary inquiries which took 
place in the reign of Willidm III. ' > 
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3. State the causes which led to the Revolution of 1688. 

4. A testator^ domiciled in England^ by will made before the 
Iflt of January^ 1888, attested by only two witnesses, and not 
valid according to the Law of Scotland as a disposition of herit- 
able property situate in that country, bequeaths part of his 
personal property to one who is his heir according to the law of 
both countries. Will the heir entering on the Scotch or English 
estate, be allowed to receive the legacy also ? Give reasons for 
your opinion, and quote authorities, 

6. A father, by deed, purports to assign, in consideration of 
natural love and affection, stock invested in his name, and 
also other stock standing in the names of trustees to which he 
is absolutely entitled, to his son. The deed is handed over 
to the son, but no notice of its eidstence is given to the trustees. 
The father dies, having by will bequeathed all his money in the 
fionds to his wife. Is the wife or the son entitled to the 
sums of stock ? State the ground of your opinion, and refer 
to authorities. 

6. A creditor does not make to a surety, on his entering into 
the suretyship, a full disclosure of all circumstances calculated 
to influence the conduct of the surety with regard to entering 
into the contract. Is the contract void as a general rule ? Eefer 
to decisions on the sul^ect. 

7. A testator seised in fee of Whiteacre, subject to a mort- 
gage of 1,000/., and also of other real estate, devises Whiteacre 
to A, in fee, freed from the mortgage debt. The residue of his 
real estate he devises to B, in fee, charged with the payment of 
the 1,000Z. and of his debts and legacies. Is a purchaser from 
C bound to see to the application of his purchase-money in 
satisfaction of the mortgage debt ? 

8. A, in 1840, mortgages to B in fee, and enters into the usual 
covenant for payment of principal and interest. No payment 
of interest or acknowledgment thereof having been made by A, 
B, in 1850, files his bill for payment of principal and interest, 
and, in default, for foreclosure. Is B entitled to the whole 
amount of interest due, or only to six years' arrears ? 

&. An estate i^ devised to A and B, and their heirs, upon 
certain trusts, in favour of C and his children. The will also 
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empowers " A and B, or the surviyor, or the heirs of such sur- 
vivor/' to sell the property, and provides that the receipts ^^ of 
A and B, or the survivor, or the heirs, executors, or administra-^ 
tors of such survivor,^' shall discharge the purchaser. B, the 
surviving trustee, devises the estates upon the original trusts. 
Can B's devisee effectually exercise the power of sale? 

10. What exceptions are there to the rule of international 
law that the obligations of treaties are permanently extin- 
guished by the breaking out of hostilities between the high 
contracting parties 7 

11. Describe briefly the erroneous views on the subject of 
possession which Savigny refuted in his Treatise. Explain also, 
very briefly, the nature of the theory which he substituted for 
them. 

12. What are the chief analogies, and the principal points of 
difference, between the ownership in bonis of the older Roman 
Law and the equitable ownership of our own system ? 

13. Injure non remoia causa sedproaima spectatur. Explain 
generally the meaning of this maxim in reference to the Law of 
Lisurance. 

14. A promises B to undertake for him gratuitously the per- 
formance of certain duties : before the time arrives for com- 
mencing to perform them, A withdraws from his engagement, 
in consequence whereof B sustains damage. Will A, under these 
circumstances, be liable to B at law ? 

15. A bond fide hires a horse for a particular purpose, and,, 
when that purpose has been accomplished, wrongfully sells the 
horse and receives the proceeds of the sale. Is A in^ctable for 
larceny ? Explain fuUy the grounds of your answer. 

To those who might, without perhaps having duly informed 
themselves as to the working of the present system of legal 
education, be inclined to doubt or to gainsay its salutary ten- 
dencies, we would confidently suggest that an examination so 
searching as that of which the elements have been in part ^ only 

1 It will be borne in mind, that besides the toritten there is (as already 
intimated, anfey p. 51) an orctl examination, comprehensive in its range, 
and ' searching in its character, to which each student, whether for a 
certificate or for honours, is required to submit himself. 

VOL. LIV. NO. CVni, K 
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he^ presented^ mast indubitably prove beneficial ; mwt xnate- 
n^lly facilitate the stndent^s onward progress in the right path^ 
wd condaoe to accoracy in his knowledge of law and legal 
principles. 



^„. IV.— LORD BROUGHAM AND VAUX: HIS PRO- 
FESSIONAL AND PARLIAMENTARY CAREER. 

1KIT9 A SKETCH OF HIS POLITICAL AND LITEBARY CHAXACTBn. 
{Concluded from Vol. LIIL No. CVIL p. 341.) 

HAVING throughout the preceding pages of this bi(^ra* 
phical sketch pointed with accuracy and minuteness to 
tke Tazious authorities upon which our statements of facts or 
expression ot opinions rested^ we might now^ without incurring 
suspicion of indulging in yague conjecture cnr drawing rash con- 
dhiBions^ proceed at once to oonyey to the reader some idea of 
the impressions which haye been produced upon our own mind 
by tiie contemplation of Lord Brougham^s career ; but it cannot 
fiii^ we conceiye^ to be more satisfactory that we should^ b^re 
dosing our narratiye^ allude to such passages of his public Ufis^ 
in eoimection with the history of parties^ as may enable us- to 
form an impartial and enlightened estimate of his poKtieal and 
Ulerary character. These subsidiary hints^ howeyer^ that we 
may ayoid endless repetitions and uninteresting details^ must be 
yery brief and yery general. 

As the conrts in which ecclesiastical law is dispensed had be»i 
put by Lord Brougham through a process of seyere purification^ 
so the anomalies and extrayagancies of the Church itself under- 
went strict though cautious reyision by him. Aware that the 
more refined and eleyated feelings of men can be awakened and 
Kept aKye only by watchful care and prudent encouragement^ he 
entertained a strong and unchangeable opinion as to the expe- 
diency of a religious establishment, — that is, of a recognised 
clerical body, while he considered its structure and mode of 
operation as topics totally distinct from the existence of the 



his Profe»$ionat and ParHamefitafy Career. W 

inBtitutian itself. Thus^ althougli at all times jealous of legii* 
latire inteirference with the rights of property^ he dre# ft 
strongly-msi^ed line of distinetion between the property of tht 
Church and that of private individuals : with the former^ for 
instance^ held in trust for the attainment of certain ends^ the 
Legislature has a right to interfere so far as to enforce the per** 
formanoe t>l duties demanded in return for emoluments received. 
Accordiiigly^ he prepared two bill% with a view to the correction 
of two notorious abuses in the ecclesiastical establishment^ via. 
the non-residence of the clergy,* and the enjoyment of a plurality 
of benefices.* A true firiend of the Churchy he was just towarda 
dissenters of all denominations ; and to their complaints^ pro- 
vided these were founded in truth and expressed in respectful 
language^ his ears were ever open. The children of the House 
of Israel^ fat example^ have^ since the days of Artaxerxes and 
fiaman^ been harshly branded as being "a certain maMctoua 
people that have laws contrary to all nations, and that ooa* 
tinoally disobey the commandments of kings;'' but, in acootd^^ 
ance with the principles of civil and religious liberty which Ixxrd 
Brougham has always avowed, he considered such British sob- 
jecta as professed the Jewish religion entitled to the enjoymeiift 
of all the rights, immunittes^ and privileges of the English oon«i 
atitation. In perfect harmony, too, with the views which he 
had uniformly advocated, he was equally anxious to dose againal 
the people all facilities to inebriety or any immorality, and to 
«Blarge the sphere of their innocent recreations. In ddiate^ 
political friend or foe met with strict justice at his hands. He 
guarded his fellow-peers against the adoption of rash legislative 
measures, or an indiscreet discussion ci plans which were not 
fbUy matured. On knotty points even of international law he 
riirunk not firom the responsibility of his exalted position; he 
was, as it were, standing counsel to the Government and intep"^ 
{ireter-general of treaties.' In short, the Herculean labours d 
Lord Brougham, so long as he occupied the woolsack, spoa« 
taneouflly expended upon the important interests of juridical^ 
educational, and ecclesiastical reform, though they threatened 

» 25th June, 1834. » 23rd May, 1834. 

- * VideihA discuddou on the « Metliuen Treaty'' (21st February, IWl). 
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to exhaust his strength^ enfeebled not his will to take an active 
part in deliberating upon topics connected with the domestic^ 
Oolonial^ and foreign policy of the kingdom. /p^^v- %n^ 

• Nor was all this insipid le&yen of dry legislattn^ without its 
sprinkling of salt ; for^ although Lord Brougham professed the 
utmost anxiety to consult the convenience of the House of 
Peers, and ascribed, with great truth we believe, any apparent 
Xieglect of duty to the multifarious avocations which weighed 
him down, the public was still occasionally reminded that the 
Lord High Chancellor was afflicted with many of the ills, if not 
blessed with the patience, of Job. In justice to all parties, how-* 
ever, let it not be forgotten that the period of his official career 
was an epoch of uncommon political excitement; and that the 
members of the House of Lords were all feverish. It was oil 
the 21st of April, 1831, that the king went in state to prorogue 
Parliament. The Lord Chancellor withdrew from the woolsack 
in order that he might meet his majesty. In the mean time> 
the duke of Richmond having observed that the duke of Wel- 
lington had taken his seat next to Lord Lyndhurst, insisted 
that noble lords should occupy their proper places ; and Lord 
Brougham, on his return, threw himself into the thick of an 
encounter which originated in " alarming'-' reports of an intended 
dissolution of Parliament. Within a few weeks after the House 
of Lords had met, another scene, more amusing than dignified, 
was unfolded to the public eye. The Lord Chancellor had no 
sooner begun to read the Address, than he was called to order 
amidst a volley of cross-fire which proved almost too loud and 
severe for the nerves even of Lord Brougham. Some exclaimed 
''Bead,'' while others vociferated "No, no.'' He, at that time 
a novice to the forms of the Upper House, was perplexed; and 
this is the less wonderful, since those who had been born and 
bred peers were far from being harmonious in their, views of 
^hat did or did not constitute " order." His self-love was thus 
not imfrequently wounded by abrupt interruptions, and on such 
occasions he was insensibly betrayed into the expression of an 
egotism which a man endowed with his powers, accomplish-* 
ments, and virtues, might have safely shunned. But he was not 
always successful in his attempts to justify his occasional devia- 
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tions from the line of conduct prescribed by usage and preoe- 
dent ; although^ no' doubt^ exceptions were^ without much reason^ 
taken to his forgetfuhiess of official etiquette. Whatever license, 
howeyer^ might be mutually arrogated by noble lords within the 
walls of Parliament, a respectful neutrality was to be enforced 
against all external intermeddlers, particularly if these happened 
to be at once ignorant and malicious. Lord Brougham had 
been on all occasions a warm advocate for the liberty of the 
press, and extremely lenient to its errors. No man, if such had 
been his disposition, might have more frequently and reasonably 
complained of its insolence ; and yet he was always the first to for- 
give its offences. His forbearance in this respect was habitual, and 
spi^g not from caprice; he preferred living down any calumny 
to risking the dignity of Parliament by involving it in disputes 
with the organs of public opinion. His eyes and ears must 
have been sealed if he had not been fully aware that he was 
about this period, and indeed at all times, a mark for the poisoned 
arrows of poUtical hatred. In silence, however, was he wont to 
shake off the fiery darts, and never was the slightest scar left 
behind. But this spirit of indifference which animated him in 
meeting all attacks upon his personal or poUtical conduct was 
very naturally and very properly converted into mingled indig- 
nation and scorn when his integrity as a judge happened to be 
impugned. The Morning Post had dared to affirm that the Lord 
Chancellor had on one occasion garbled^ the minutes and falsified 
an entry of the judicial proceedings of the House of Lords. We 
disdain to attach even a shadow of importance to the vulgar and 
mendacious calumny by gravely vindicating Lord Brougham 
from so foul a charge. He chastised the open offender, and 
through him the secret traducer. His defence was, as a matter 
of course, triumphant; and, in an otherwise adverse assembly, 
he resumed his seat amidst cheers from even his political foes. 

But Ireland was the rock on which the administration of Lord 
Melbourne was destined to be shipwrecked. Lord Brougham 
had frilly concurred with Earl Grey in sanctioning certain re- 
medial measures which appeared essential to the tranquillity of the 

^ In the cause of Solarte v. Palmer, vide H. P. D. 3rd series, vol. xxiv. 
pp. 892, sqq. ; and Annual Register, vol. Ixxvi. pp. 318, 319. 
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State^ and the prosperity^ nay^ the safety/ of the Church in that 
part of the empire. Disease was eating into the very vitals of the 
establishment ; and to soothe, if not to heal the sore, the Church 
Temporalities Bill was proposed by the minister. The views of 
the Chancellor were on this subject simple and distinct : ex- 
crescences were to be lopped off that defects might be supplied : 
any unappropriated surplus of revenue ought, he maintained^ to 
be, above every other consideration, made available for enlarged 
efficiency within the circle of operation which the establishment 
itself embraced ; and he conceived it to be perfectly consistent 
with strict adherence to this principle, that the cause of education 
according to the principles of the Church should not be for- 
gotten. But Ireland, on the one hand, refused to be thus con- 
ciliated, and Lord Brougham, on the other, while amdoos td 
extend to her all the privileges of the British constitution, 
firmly opposed any measure the tendency of which was not 
merely to endanger the stability of the monarc^but to menace 
the' very existence of the United Kingdom. He scorned Ae 
idea of dissolving the union between England and Ireland, and 
exposed the baseness of those agitators who, instead of pursuing 
the path of honourable ambition, courted notoriety by inflam- 
ing the passions of the ignorant, and stooped to pick up a Bub<£ 
sistence by personal and political mendicancy. In short, the 
language and acts of the Irish people had risen to so outrageous 
a height, that when, at the beginning of the year 1838, Earl 
Grey intimated his intention to submit for the consideration 
of the Legislature a bill, the object of which should be the 
effectual repression of disturbahces in Ireland, the Chanoellor^ 
while he regretted that any necessity for the adoption of severe 
and stringent measures should exist, forgot not that, duties 
between the subject and the Government being reci|)rocal, prb^ 
tection afforded to life, liberty, and property, is the only ground 
upon which a State can clsdm obedience to the law^ or the 
Crown aEBiert its right to a due allegiance. He admitted that 
Hie Act, which he hoped might be soon rescinded, involved a 
suspension of the Constitution, and a temporary infradion of 
the rights of the Irish people ; and being such, he would not 
exempt £rom its operation parties who might organize resistance 
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to the laws : be would not ''press with the whole weight of his 
loins upon the ignorant peasant/' and, '' at the same time raise 
not his little finger'' against selfish and crafty men, who, dajr 
after day and year after year, were striving to oonstruct out of 
the elements of local and partial discontent one universal sy»< 
tern of political agitation. Negotiation upon this point between 
the Government in London, the Lord-lieutenant in Dublin, and 
Mr. Littleton, then Secretary for Lreland, led to mutual mis^ 
apprehension and ministerial confusion. Distrust and dissen^ 
^ions crept even into the secret places of the cabinet : disdo* 
sures of confidential communications were demanded, and, the 
documents being withheld, the ministers of the Crown exposed 
themselves to suspicion and severe reprimand. The Government 
had been already weakened by the secession of some of its mem- 
bers and by the apathy or aversion of others who still reluctantly 
adhered to it. Earl Grey, too, bending under the weight of three 
score years and ten, as well as the burden of public affairs, wasi 
anxious to retire from public life ; and we cannot help even now 
feeling regret that the close of so protracted and brilliant a career 
ahoold have been hastened by causes extraneous, to himsel£ That 
Lord Brougham was a party to any cabal which had for its 
object the quiet expulsion of Earl Grey from of&ce we do not 
believe; and we allude to the subject chiefly because it afforded 
to Lord Brougham an opportunity of passing a high and well«^ 
merited eulogy on the character of the retired minister, towards 
whom he had uniformly dicq[>layed the most unfeigned respect 
and esteem. But the Chancellor might probably have more 
auocessfiilly consulted his personal and political reputation by 
withdrawing along with his acknowledged chief than by con-^ 
aeating to serve under Lord Melbourne, whose bland and hollow, 
oourtesy could not commend itself to the masculine and vir^ 
tiious, though somewhat rugged mind of Lord Brougham. He 
ought to have spurned connection with a minister who, not^ 
withstanding all his fascinations, was possessed of neither moral 
weight nor intellectual power. The result of various negotia^ 
tions was, that, instead of a premier being selected to construct 
a Cabinet, those members who had not resigned, and who cou^ 
stituted the body of a ministry, simply looked out for a new^ 
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head. The lot fell to the Home Secretary, Lord Melbourne ; 
Lord Brougham continuing to hold the Great Seal. The first 
act of the re-modelled ministry was ominous of its speedy 
downfall ; for it was inaugurated by one of those anomalous 
movements which occasionally occur in public life, when the 
recognition of a new political opinion, or the renunciation of an 
old one, happens opportunely to be coincident with the retention 
of office and the enjoyment of power. The minister announced 
to the House of Lords that the Irish Coercion Bill, as sanc- 
tioned by Earl Grey and the Chancellor, had been thrown aside, 
and was to be replaced by another measure from which the 
objectionable clauses were to be excluded. This change of 
ministerial action appeared, to simple minds uninitiated in the 
mysteries of party, to be a very audacious stroke of policy. 
Certain members of the cabinet, and in the very front of them 
Lord Brougham, threw themselves open to a charge of gross 
inconsistency; and the only explanation oflFered by him was 
founded on the assumption that the measure, as originally^ 
framed, could not be carried through the House of Commons. 
His vindication amounted to neither more nor less than that 
the Government had no option in the matter; and he went so 
far as to affirm, that if Earl Grey had continued at the head of 
affairs, he certainly would have, under the altered circumstances 
of the case,^ adopted the course which Viscount Melbourne had 
been compelled to pursue. He, at the same time, positively 
denied that any bargain had been struck, or even contemplated, 
between the Government and the party of which Mr. O'Connell 
was the acknowledged representative; and avowed that not the 
contents of the letter written to Earl Grey by the Lord* 
lieutenant, but the discovery of those contents, was the reason 
for omitting the clause relating to public meetings — ^a lame 

* Thie expression of Earl Grey was, that he would have ^ advised it ;'* 
and Lord Brougham inferred that " what Earl Grey would have advised 
he would have done." That, however, was only a moral, not a logical 
^^ conclusion. Fearless though he was. Earl Gre\^ shrunk from the discredit 
which could not but attach to^ inconsistency bo gross. The difficulty of 
his position was, in all likelihood, his chief motive for retirement at that 
critical juncture from public affairs ; although it must be admitted that he 
had, in the course of the preceding year, expressed a wish to resign 
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apology^ ho doubt^ for bo flagrant a departure from political prin* 
pple ; because^ as the Duke of Wellington remarked^ a reformed 
House of Commons surely never could have so for stultified 
itself as to reject the bill originally proposed^ simply because 
the public had discovered that a certain correspondence had 
taken placebetween the Prime-minister and the Lord-lieutenant.^ 
These communications^ however^ between England and Ireland^ 
were in their effects^ though not literally in their agency^ elec* 
trical. The weakness and vacillation of the ministry could not 
be concealed : from the moment of Earl Grey's resignation^ 
want of united action and intrinsic power had rendered it de- 
pendent for its existence upon the support of extreme factions : 
shock succeeded shocks and the entire frame of the Cabinet 
quivered under the malign influence^ until it gradually expired. 
On the 16th of August^ 1834^ Parliament was prorogued; 
but the recess brought no respite to the excitement into which 
the Lord Chancellor had allowed himself to be thrown. During 
the autumn^ he traversed various parts of Scotland^ where by his 
words and acts he attracted much notice and provoked bitter 

* We must not allow to pass unnoticed a litUe incident which flitters 
amidst these dull debates, and is illustrative of the character of Lord 
Brougham. He expressed a hope that the production of the correspon- 
dence between the Marquess of Wellesley (the Lord-lieutenant of Ireland) 
and himself would not be demanded ; ** for/* said he, '^ if the letter to Earl 
Grey is unfit for publication, the correspondence which has passed between 
the noble marquess and myself is certamly not less so. It relates to private 
and domestic subjects, and would be penectly unintelligible to the public 
at large. Some of it is in prose, and some not in prose ; some in Latin, and 
a small part in Greek ; and I believe that a more motley correspondence 
has never before been produced. It is this literary correspondence which 
I have carried on with so accomplished and great a man as Lord Wellesley, 
which has formed the chief amusement of my minutes of relaxation from 
business. But I repeat that the letter sent by Lord Wellesley to Earl 
Grey was not occasioned by anything written by me." The writer of this 
note msj be permitted to add, that he would rather have a glimpse of » 
correspondence on points of literature and taste between two such men as 
the Marquess of Wellesley and Lord Broughiun than of a whole mass of 
communications written ny Irish secretaries or Irish agitators upon any 
political topic whatever. We should probably find Lord Brougham's 
compositions in Greek and Latin inferior to those of liis noble and accom- 
plished friend ; but any incidental critical remarks which may have 
oiopped from him must, we know, have borne the impress of his acute and 
vigorous mind. Here again we have a gleam of sunshine amidst the 
sfaorm — Lord Brougham's undying love of literature cheering him during 
days of political darkness. 
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reinaifk. A volley of paper pellets was opened upon him firom 
jSie public press. The Times — ^that pillar of the Fourth Estate^ 
Which occasionally^ 

** Like a tall huWj lifts its head and lies/' 
had^ on this occasion^ ample materials for vehement invective 
and scalding satire; and it stands recorded by the pen of a 
Swrriter whose dispassionate narrative rises to the dignity of his- 
tory, that '' both the substance and the language of his speeches 
were often such as sober reason could not approvie or justify/' 
About the same period, a war of words was waged between Lord 
Brougham and the Earl of Durham. The former having, at a 
dinner given to Earl Grey, in the North of England, denounced 
''hasty'' reform and made some allusions which were felt to be 
pointed at the latter, that nobleman replied in a few sentences^ 
which met with so enthusiastic a reception as must have dis- 
pelled the Chancellor's dream that he was the popular idol; 
but once more we must remark that the extreme reformers, to 
whose vision Lord ' Brougham's political character appeared 
clothed in new colours, were labouring under an optical illusion. 
Again, at a public dinner in Salisbury, if we mistake not. Lord 
Brougham took occasion to throw out a challenge to the Earl 
of Durham to meet him, face to face, in the House of Lords ; 
whereupon the noble Earl, having been invited to a banquet at 
Glasgow, retorted thus upon Lord Brougham : " He has been 
pleased to challenge me to meet him in the House of Lords. 
He is aware of his great superiority over me in one respect : he 
is a practised orator and powerful debater : 1 am not. ... I 
know, too, that in any attack he may make upon me in the 
JBtouse of Lords he will be warmly supported by them. With 
all these advantages over me, I will meet him there, if it be 
unfortunately necessary to repeat what he has been pleased to 
term my criticism/^ 

A few months soon stole away, and, on the 14th of Novem- 
ber, the ministry was dismissed.^ Lord Melbourne, when he 

• ^ Not a few believed, and still believe, that the fact of the Melbourne 
ministry having been dismissed was, in the first instance, communicated to 
the Times newspaper by Lord Brougham himself. We BXfi not in the 
secret ; but on what foundation did the rumour rest? Why, simply thiS|— -» 
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.waited on tbe King, at Bri^ton^ anggested the poaaibility of 
modifying the old Cabinet by the q[ipointnient of Lord John 
Boaaell to the leadership of the Honae of CJoDwuma. Hia 
Majesty^ howerer^ declined to accede to the piopoaal^ and im* 
mediately had recourse to the counsels of the Duke of Welling* 
jton* Hia Grace at once undertook the reaponsibility of the 
government until Sir Robert Peel, who happened to be in Italy, 
^ould return to England, In the mean time, on the Slst of 
IfoYCTiber, 1834, Lord Brougham, after deliyering judgm^it in 
the case of Kennedy t'. Green,* and dropping a few y^ry justifi- 
able remarks upon the assiduity and celerity with which busi- 
ness had been despatched bj him, resigned the Great Seal, 
which was forthwith handed to Lord Lyndhnrst. While these 
arrangements were in progress, Lord Brougham, we regret to 
add, intimated to hia successor that he was willing to accept the 
office of Lord Chief Baron, without any salary beyond his pen- 
sion as a retiring Chancellor. His noble friend met the proposal 
with a polite evasion. Lord Brougham appears to have been, 
on reflection, sensible that he had taken a false step, and lost 
no time in trying to recover himself. He had left England ; 
but '^ letters came flying back from Dover, Boulogne, and F^iris, 
like the arrows of a Parthian in retreat ; '' and in one of them 
he requested that his offer of gratuitous services might be con- 
sidered as withdrawn. It is not probable that it coulijl have 
been for a. moment seriously entertained by the new adminis- 
tration. Parliament was dissolved on the 29th of December, 
183^ and another was summoned for the 19th of February, 
1835. 

- . Although far from being unscrupulously, or even unduly ambi- 
tious. Lord Brougham, having once tasted that power is sweet, 
had no objection to taking a tolerably long and deep draught of 
the soothing potion. The chalice having been raised to his 
Ups, he fielt the exhilarating, though not intoxicating, influence 

that ** the paragraph announcing the kind's coup d*H<a is tend to have 
been left by a tall man muffled up in a cloak, whoge features could nf4 be 
r0e(yiitoc^"-^languag8 more romantic than intelligible : the writer most 
have been fresh from the perusal of Mrs. Radcliff's *' Italian,^' or some 
other kindreds work of myst^. 
■ * Vide Mylne and Keen's Rep. voL iii^ . , . . 
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.it 'mstm,^* untilj at last^ it found vent in an explosion of uik« 
.ivonted political rancour.^ 

Amidfit the straggles for power^ however^ and the quarrels of 
faction^ the general interests of the empire were not forgotten 
bj him ; nor can we without marvel and admiration contem- 
plate the energy of that mind which^ under constant pressure 
and in a state of extreme tension^ persevered in pondering with 
caution and discussing with precision all the various political^ 
social^ and ecclesiastical questions which^ from day to day^ 
necessarily spring up in a vast and complicated community. In 
the mean time^ the strong and practised eye of Lord Brougham 
had pierced the mists of party^ and within the scope of ita 
vision Iiad embraced the whole political horizon. His anticipap- 
.tions that a Conservative government must eventually prove 
itself unable to meet the existing crisis of affairs were destined 
to be speedily realized^ and his predictions of faQure on the 
part of the Duke of Wellington to form even a tolerably effi* 
cient government^ or rather any enduring government at all, 
were fulfilled. Lord Brougham^ it is true^ had very much at 
Ms command the elements upon which the truth of his prophecy 
must ultimately have depended^ and of these he failed not to 
avail himself. Accordingly^ the tenure of office by the Duke 
and Sir Bobert Peel was of extremely brief duration. Nothing 
however^ beyond the fact that the government was tottering to 
its fall^ out of the usual routine of parliamentary business^ 
occurred to attract public attention until the 7th of April, 
UB36^ when Lord John Bussell carried his resolution on the 
subject of the temporalities of the Church of Lreland. Lord 
Melbourne again resumed the reins of government. Lord 
Brougham^ however^ was not invited to take once more his seat 
on the woolsack: even supposing that the aristocratic Whi§^ 
leaders had not objections to his return to office^ such an appoint- 
2oent must have been extremely hazardous to the permanent 
ascendancy of their party. That he felt the blow aimed at him 

» Vide H. P. D. 3rd 8^. vol. xxvi. pp. 88 sqq. (24th February, 1835) ; 
but in justice to Lord Brougham, we refer the reader to '* Speeches'' ef O0f. 
vol.*iv. Introd, pp. 79 9^,; where his Lordship's views of the state of 
pteties and the constltutioual doctrines applicable to that state may be 
seen. 
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by his friends is beyond nil doubt : he was the lever by which 
the goyemment of their predecesson had been conatantlj 
moved and at last overtnmed. The very anxiety which he dis* 
played to indicate his indifference disclosed the wound which ha4 
be^i inflicted; but his feeling partook more of mortified pride 
than of blighted ambition. Popular &vour^ ever fleeting and 
uncertain^ had been withdrawn from him ; and yet his great and 
only party was the commonwealth^ his simple and constant aim 
being the welfare of the people. 

But no human strength^ mental or corporeal^ could without 
exhaustion bear demands so severe and unceasing as were those 
to which the enei^es of Lord Brougham had through many 
long years submitted. Is it wonderful^ then^ that^ even while 
many topics were attmcting his attention^ he longed for a tem- 
porary retreat from the more noisy and exciting scenes of 
labour and conflict f The ministry was suspicious of the uncer« 
tain aid which he occasionally proffered to it^ while by the 
Opposition lords he was still watched with jealousy. In colossal 
strength he stood between the two contending hosts, and threw 
out defiance to them both. He was not imwilling^ however, 
that the campaign^ though not the war^ should be brought to a 
dose. He resolved^ therefore^ to call in his out-lying picquets, 
and, for a time, to quit the field. Egotism/ impatience/ and 
peevishness ^ were occasionally though slightly stealing over his 
genial, generous nature. The fruits, which were not throughout 
the summer sweet, had, at the approach of autumn, become 
positively bitter;^ and pelting the whole body of his fellow 
peers with his last sour grape, under cover of an axiomatic 

^ Vide his vindication of his consistency on the subject of education 
(2nd April, 1885) : our inference is drawn not so much from the matter 
as the tone of his defence ; vide^ also, his remarks n5th May, 1835) with 
reference to the resignation of the Marquess of Wellesley ; and his obser* 
yationfl as to his being the ^ Author of the Central Criminal Court " 
(4th Jun^ 1835). 

' Vide his rebuke of the House for the delay which had taken place in 
getting throufffa its legislative business, 
ipli " ■ 



■ He com^ained (6th July, 1835) of the slovenly manner in which 
Select Committees of Doth Houses of Parliament adjudicated in the affairs 
intrusted to them. 

* *• The noble Marquess may do as he pleases," abruptly said Lord 
Brougham to the Marquess of Salisbury (drd September, 1835) ; ** I have 
no power here any more than any one else on this side of the House." 
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trutb^ — " I am well aware tout lordships are quite entitled to 
give yonr votes upon subjects of which you know nothing/' he 
withdrew &om the arena. On his departure, combatants and 
spectators breathed more freely. 

* During the calm let us follow Lord Brougham into his retire^ 
ment that we may, even though by anticipation, have a glimpse 
of the pursuits in which his tastes ^ found a gratification and 
hiJs intellectual powers an exercise infinitely preferable to the 
pleasures of sense or to inert repose. He may now " affect the 
sun'' and now /^ the shade ;" but lead us whithersoever lie wiU, 
iilto the most brilliant circle of French savans^ or the seclusion 
of the .Chdteau EUanare-Louise,^ we may rest assured that he 
conducts to scenes favourable alike to the improvement of the 
mind and of the heart. Besides miscellaneous essays which, from 
time to time, appeared in the " Edinburgh Review," and which 
were generally known to have proceeded from the pen of Lord 
Brougham, and occasional articles which, it was alleged, met 
the public eye through less authoritative channels and on 
trivia topics,^ he revelled with delight amidst the rich stores of 
science * — science, , too, in connection with the loftiest of 

^ Vide his Speech at the Royal Academy Dinner (30th April, 1831). 

• * Lord Brougham's Seat at Cannes in ftovence. 

' It was whisperied, for instance, that a notice which appeared in the 
Times (27th September, 1834), of an " Essay on the Archseology of Popular 
Enj^lish Phrases and Nursery Rh3rmes, by J ohn Bellenden Ker, Esq^" was 
written by Lord Brougham. We are familiar, with the various editions 
of the curious little work alluded to as well as with the review of it in 
the Time*; and while we cannot sympathize with the elaborate trifling 
conspicuous in the one, we are inclined from internal evidence to doubt 
whether the other was from the pen of Lord Brougham. 

* The " Discourse on the Objects, Pleasures, and Advantages of Science,'* 
was originally published as the Introductory Treatise to the " Library of 
Useful Knowledge." The " Discourse on the Objects, Pleasures, and 
Advantages of Political Knowledge," was published at a later period, as 
the Introductory Treatise to Lord Brougham's " Political Philosophy." 
Both of these " Discourses" were subsequently (in the year 1846) reprinted 
in one volume. The " Political Philosophy,' a bulky and valuable work, 
was likewise published under the superintendence oi the Society for the 
Diffusion of Useful Knowledge. Part I, of that Treatise comprises the 
general principles of government, the peculiar principles of monarchical 
g;oyernment, as well as the history and structure of the different monar- 
chies of Asia and Europe. In Part II. is discussed ttie nature of Aristo- 
cracy; uid.in that portion of the work is embodied a vast amount of 
apcurate information concerning the constitution of society both in ancient' 
arid modeiii times-*-one branch of the subject being a sketch of the cpn*^ 
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themes.' His " Disooone on Natural Theology '^ is too well 
kiiown to require remark or commendation. In that treatise 
he argues conclusively in defence of the Being and Attributes 
of Grod: he combats the actual atheism of materialists as well as 
the yirtual atheism of speculatists ; and he establishes the 
natural immortality of the soul^ in other words, its caniinuoui 
consciousness, which is the essential quality of the human mind^ 
its oneness, spiriiuaUty, incapacUy qf dhfisUm or dissobUion, 
With these grave philosophical inquiries Lord Brougham found 
leisure to blend the el^ant pursuits of classical literature. 
Late in life he applied himself to the acquisition^ or rather 
revival of his former knowledge^ of the Greek tongue ; and it is 
well known that in this department of study he received mate- 
rial aid from the late Mr. Justice Williams — one of the best 
scholars of his day. Demosthenes caught the fiuicy and quick- 
ened the ambitious rivaliy of Lord Brougham ; and^ accordingly^ 
in the year 1840, he gave to the world a Translation of the 

Btitation and machinery of the Tarions goremments of Italy ; and Part III. 
is devoted to the exposition of the principles of constitutional polity. These 
parts were published in the course of the ^eaxn IB^, 1843 : this first two 
parts were fpracefuUy and loyally, though in no fawning spirit, dedicated 
to her Majesty, Queen Victoria : while the third part, presenting a view of 
democracy and mixed monarcny, was aptly inscribed to the late Earl 
Grey, *^ as a token of that friendship which has lasted during his whole 
public life, and of the veneration which, in common with men or all classes 
and all nations, he cherishes for a statesman, whose virtues have rarely 
been equalled and never surpassed.*' 

^ The ^* Dissertations on Subjects of Science connected with Natural 
Theology," formed the concludfing volume of a work which appeared 
in the j^ear 1836, under the title of ** Paley's Natural Theology, with 
illustrative Notes : by Henry, Lord Brougham, et cet. ; to which are added. 
Supplementary Dissertations : by Sir Charles Bell." The '* Dissertations*^ 
were republished in the year 1839, and were dedicated to Lord Denman, 
'^as a token of respect for his great endowments, and esteem for his public 
conduct.*^ The mrst volume comprises *^ Dialogues on Instinct," in which 
will be found many shrewd remarks on the theory of instinct, and many 
facts illustrative of animal intelligence ; along with observations, demon- 
strations, and experiments, upon the structure of the cells of bees. His 
lordship narrates a few good stories, which show that he is quite alive to 
the humorous ( Vide *' Dialogues on Instinct and Fossil Osteology," 12mo. 
Lond. 1844). The second volume contains a ** Dissertation on the Origin 
of Evil," in which the celebrated work of Archbishop King is examined and 
criticised with fearless freedom ; a curious note on the Kesurrection ; an 
Analytical View of Researches in Fossil Osteology, and their application 
to Natural Theology ; and remarks on the " Principia'* of Newton, ** a 
work which is justly considered by all men as the greatest of the monu- 
ments of human genius." 

VOL. LIV. NO. CVIII. M 
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Oration on tbe Crown.^ In tbe field of English bipgrapliy, tck>, 
Lord Brougham has distinguished himself. He felt that no 
more authentic account of any age^ its transactions^ the springs 
which regulated the conduct of men^ and the merits of the 
various actors throughout its scenes can be obtained than by 
studying the personal history of the eminent individuals who 
may have mainly guided its affairs^ and marking the characters 
which, by their influence, they impressed upon the times in 
which they lived. Accordingly, between the years 1839 and 
1843, appeared his "Historical Sketches of Statesmen who 
flourished in the time of George III.; '^^ and that series was 

^ ^' The bration of Demosthenes, upon the Crown^ translated into Eng- 
lish, with notes and the Greek text, with various readings selected from 
Wolff, Taylor, Reiske, and others : by Henry, Lord Brougham, F.R.S^ 
and Member of the National Institute of France. Lond. 1840." But com- 
pare " A Review " of that translation which appeared . originally in the 
JHmes newspaper, and was subsequently puUished by Whittaker. The 
critique displays accurate scholarship, an accomplishment to which, in its 
highest sense. Lord Brougham has no pretensions ; but we have no sym- 
pathy with the spirit in which that criticism is written : one cannot read 
the first two pages of it without detecting the cavilling temper of the 
author. At tne same time, tiie fact of Lord Brougham's knowledge of 
Greek being superficial is obvious in every page of his translation : we 
do not allude to the evaporation of all tne strength and beauty of the 
original — that was to a great degree inevitable — but to positive verbal 
misapprehensions and inaccuracies. Lord Lyndhurst, no incompetent 
judge on such a subject^ predicted, we believe, that his friend's tj'ansiation 
would be *' nothing to brag on," inasmuch as the closeness, the vigour, and 
rapidity of Demosthenes could only be seen *^ as in a glass, darkly." Lord 
Brougnam has published other specimens of translation from the ancient 
orators : for example, the Oration of Demosthenes *' on the Affairs of the 
Chersonese" (6 vtpi nav w Xepcrovjjffy) ; that "for the Independence of 
Rhodes (6 vwcp rjyc 'Po^iwv EXevOepiac) ; and a third specimen of his powers 
in that walk of mental exercise is a translation of the peroration of the 
second Philippic of Cicero against M. Antony. In a dissertation by Lord 
Brougham, on the Eloquence of the Aucients (dedicated to Mr. Justice 
Williams, on the 25th of April, 1888), he, with great justice, ascribes thQ 
immeasurable superiority of the ancient orators partly to the greater power 
of the languages T especially the Greek), in which they clothed their 
thoughts ; and partly to the art of oratory being, among tne ancients, one 
of eminent display : the nature of their institutions, too, was extremely 
favourable to the growth of manly eloquence. The Press has, in modern 
times, superseded the necessity of public orations. 

We may be allowed, without presumption, to add, that admirable 
specimens of translation are to be found interspersed throughout the 
** Histories of Greece" by Mitford and Thirlwall respectively : they are 
invaluable as perfect models for the imitation of the young scholar. 

^ The work was speedily translated into tbe French language under the 
title — ** Esquisses Historiques des Hommes d'Etat du temps de George IIL, 



his Profemonal and ParHamentary Career. 68 

fidlowed by another^ oomprising a full and elaborate view of 
the learned men who flourished during the same epbch.^ 
These works are so well known and so highly appreciated^ that 
to enter into minute criticism of their merits would be indeed a 
superfluous task. To educated and reflecting minds these pro- 
ductions supply ample materials for thought: they are pre- 
cisely what they afiect to be — " Sketches/' not " Lives :" they 
are portraits thrown off by the hand of a master ; and, accord- 
ingly, while they are defective in respect of fulness of detail, 
all the strong features are caught and presented in striking 
colours to the mind of the reader. The style is, upon the 
whole, more simple and elegant than those who know Lord 
Brougham only by his speeches may be disposed to believe : 
there is freedom blended with elegance of diction : the spright- 
hness of the author never exceeds the limits of good taste : 
a strain of vigorous thinking is relieved and graced by chaste 
and apt illustrations ^ and the tenacity with which his lordship 
clings to his own politi&al creed and even his political preju- 
dices, is always cheerfully relaxed in the generous admiration 
of moral worth or intellectual power .^ His political opponents 

traduites de 1' Anglais et accompagn^es de Notices et de Reflexions histo* 
riques : par A. Legray. Lyons, 1847." Lord Brougham is so accomplished 
a French scholar, that he might have himself performed the task or trana* 
lation. In the year 1846 he published *^ Voltaire et Rousseau : par Henry, 
Lord Brougham, Membre de I'lnstitut de France, de la Society Royale, et 
de rAtutd^mie Royale de Naples, ei jcei. ; ouyrage acoompagn^ de Lettres 
diii^rement inedits de Voltaire, d'Helv^tius, de Hume, et eet, Paris, 
Libr^re d'Amyot, Editeur, 6, Rue de la Paix, 1845." His object in that 
work is to arrive at a just appreciation of these two extraordinary men ; 
who. Lord Brougham thinks, nave been misunderstood, in consequence of 
those who have attempted to portray the character of each, being the 
slaves either of personal or party prejudices : '* L'esprit de secte^ d'une 
part, I'esprit d'incredulit^ de I'autre, ont ^are les juges de Voltaire ; le 
sentimentalisme, avec I'esprit de secte, ont influence egalement ceux de 
Rousseau." The Preface is dated, " Au Chateau Eleanore-Louise (Pro- 
vence) ce 15 Janvier, 1845." 

' " Lives of Men of Letters and Science, who flourished in the time of 
George III. : by Henry, Lord Brougham, F.R.S. London, 1845." 

' VidCy for instance. Lord Brougnam's character of Pitt ; but compare 
** Lord Brougham's character of Mr. Pitt : by John Sibbald Edison, of the 
Middle Temple, Barrister-at-law. London, 1842." The reader may, also, 
consult " A Letter to Lord Brougham and Vaux, by the Marquess of 
Londonderry : London, 1839." In this " Letter" are contained, as may 
be supposed, strictures upon Lord Brougham's delineation of the character 
of the late Lord Castlereagh. We must, at the same time, refer the reader 
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must admit thatj making dae allowance for Lord Brougham's 
opinions and predilections^ he is impartial; he was obyiously 
m(»e intent upon giving faithful than highly-coloured pictures. 
In his political sketches he displays, extensive and accurate 
knowledge of public affairs^ the state of parties^ and the cha- 
racter and aims of individuals ; while in the series illustrative 
of the career of men of letters and science — ^whether these 
happen to be English, Scotch^ or French — every page teems 
with acute and candid critidsm. Dr. Samuel Johnson was of 
opinion that, as a strong man can walk either east or west, 
so one of vigorous intellect may turn his powers to account 
in any clepartment of inquiry^; and trusting, perhaps, to the 
soundness of this questionable theory. Lord Brougham, it was 
whispered, about the year 1844, having displayed his powers 
and commanded a place in the provinces, respectively, of 
physical, moral, and political science, wandered for relaxation 
into the region of romance.^ It would be impertinent to dog- 
matize upon this sulgect; but, judging from internal evidence^ 
there were reasons, we think, for believing the conjecture to 
have been well founded. The few sentences in the dedication 
by which the author hopes to avert suspicion remind one of 
Lord Brougham's sentiments and style ; and the suspicion once 
awakened as to the real paternity of this child of fiction 
approaches to certainty when we arrive at his criticisms — ^his 
remarks especially on the French preachers and the Greek 
orators. The sarcasm, too, with which the pages are sprinkled, 
is the essential salt of Lord Brougham's style: the picture^ 
for example, of the Chevalier Andr^-Agneau — the Knight of 
the woeful Countenance — ^is in perfect keeping with Lord 
Brougham's estimate of Sir Andrew Agnew's extreme opinions 
concerning the observance of the Sabbath. In short, the 
opinions and language of Father Jerome resemble the opinions 

to Lord Brougham's '^ Answer to the Marquess of Londonderry's Letter : 
London, 1839." His reply is written in a spirit of perfect fairness and 
great kindness. 

* In the course of that year a novel under the title of '^ Albert Lunel ; or, 
the Ch&teau of Languedoc" (12mo. London), was printed, although not 
published bv Mr. Knight. It was dedicated to Mr. Rogers, the poet, and 
was jgeneraJly attributed to the pen of Lord Brougham. 
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and hmgaage of Baron Brongham and Yaoz. The deaeriptiona 
of external scenery strike ua as beingtfaemost pleasing scenes in 
the book; while, probably, aristocratic dames, old and young, 
will be m(»e carious to know how he, before whom as orator tbeur 
sires and husbands hate trembled, can breathe of gentleness and 
love. 

Lord Brongham had supported the ministry in the year 1885; 
and throughout the year 1886 he abstained from active hostility 
to the second Melbourne administration. He had indeed 
yielded to the latter a tacit support, until he found, as he con- 
ceived, the leading members of it disclaiming their first prin- 
ciples by objecting to improvements on the Beform Bill ; by 
trifling with the great question of slave-emancipation; by 
framing their civil-list upon exploded principles of finance; 
by exercising undue influence over the royal household ; and, 
above all, by their having, without valid reason, suspended the 
constitution of Canada. His spirit, we have seen, was hot before 
he withdrew into volun&ry seclusion from public affairs, and 
the development of ministerial opinions and policy had not 
tended to cool him. The frunaoe was still in blast, and ere long 
the flame burst forth to scorch. His adhesion, on the one hand, 
or opposition, on the other, to the ministry depended entirely 
upon the course which the government chose to pursue. While 
some of his friends receded too far from liberalism, and others 
would have rapidly and recklessly advanced, he, without being 
open to the charge of inertness, remained firm in his old creed. 
Wisdom and honesty are essential elements in the character of 
a great statesman ; and the only test of both is consistency, 
that is, consistency with himself, and not an uncertain blindfold 
movement in the leading-strings of faction. Continuous, cir- 
cumspect progression is the hinge upon which Lord Brougham's 
political action has uniformly turned. As in mathematical 
geography the term position, being strictly a relative one as 
applied to a body, has no meaning unless there be some other 
body or mark which is fixed and to which the first body may be 
referred, so in politics we must, when we talk of the position of 
a public man, so far as consistencjr is concerned, keep in view 
the fixed body of principles professed by himself and by those 
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mhOy along with him^ have formed themselves into a party 
known by a distinct appellation : the principles are invariable^ 
although the men professing them may have^ no doubt^ departed 
frooL them in this or that direction. Now^ Lord Brougham is 
gtiU identified with his original political opinions : his former 
associates^ however^ have alternately receded from and advanced 
beyond them. Accordingly^ his alienation from the Whig party 
gradually became more decided and directly avowed^ while^ at 
the same time^ he disdained to throw himself pettishly into the 
ranks of the Conservative peers. The constitutional govern- 
ment of Canada had become the touchstone of the real consist* 
ency of English statesmen: the subject had attracted the 
attention of Lord Brougham ; and he was quite prepared to 
turn aside ccmtemptuously the courteous irony of Viscount Mel- 
bourne^ to accept in.silence^ if not with approbation^ the lucid 
statements of Lord Glenelg^ or arrest in its course the turbid 
fury of Lord Durham. His running commentary on the Cana- 
dian despatches was executed in a most masterly manner^ and 
bore deeply the impress of his peculiar powers : it was alter- 
nately a torrent of indignant invective and blistering scorn — a 
mixture of solemn warnings grave rebuke^ 4ind biting sarcasm ; 
and so thoroughly was his heart in the subject^ that the vaiying 
passions which swelled within his bosom, and by which hisr 
audience was for some hours swayed at will, could be traced in 
the impassioned manner of the orator, while the objects of his 
attack were seen to shrink from his withering scowl, or tremble 
beneath the thunders of his declamation. 

Although exposed to much ^ which was, as Dogberry says, 

* 111 the autumn of the year 1839, Lord Brougham became the subject 
of a stupid and heartless hoax. He was in Westmorland : a rumour .wa8» 
on the evening of the 21 st of October, extensively circulated in London, 
that he, along with some friends, had been thrown from his carriage, and 
thfkt his JLordship ^ had been killed by. a kick on the head from one of the 
horses." The Morning Post and the Morning Chronicle proved their belief 
of the rumour by publishing — each according to its appreciation of Lord 
Brougham's character—^n the following morning an obituary notice, in 
which much shrewd criticism and many well-turned periods were lavished 
in vain. The Times was more cautious ; but could not resist the tempta- 
tion of rivalling its contemporaries in delineating the diaracter of Lord 
Brougham, on the hypothesis that he was a dead man. Vide^ in the 
Morning Post (23rd October, 1839), a letter from the Comte d'Orsay : com- 
pare the ^ Annual Register," voL Ixxxi. pp. 209, 210. 
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^^ inost intolerable, and not to be endured/' Lord Brongham 
had within hiuraslf soorces of qniet satisfaction to which his 
fo^ miist have been utter strangers; ibr while in such skirmishes 
these exhausted their strength and seemed to have accomplished 
their yocation> Lord Brougham rushed through them as trivial 
and inevitable interruptions to great legislative operations con- 
cerning the progress and ultimate success of which he was deeply 
anxious. Boman soldiers were, of old, allowed in the field of 
battle to write their wills upon the bucklers and scabbards which 
they wore : Lord Brougham has, amidst the din of political 
warfare, transmitted to his fellow-countiymen, in the gift of 
universal education,^ a legacy which is above all price. From 
the year 1825 down to the present day, his exertions in Parlia- 
ment or through the press have never been in that field of labour 
relaxed ; and at no period during the interval which has elapsed 
was his mind more intent upon moulding his plans into a form 
which might be generally acceptable than during the years 
immediately subsequent to his retirement fix>m office. 

Lord Brougham continued to pursue the same course of inde- 
pendent action with reference to all the questions of the day. 
But old age was stealing on apace, and the tastes of his youth 
were, we have seen, revived to cheer him ; these being more 
genial than politics to him in his dedining yearsi His position 
in the House of Lords became, day by day, more remote from 
either of the two great parties in the state; and his speeches 
related much more to the advancement of natk>nal interests^ 

We may mention that it was during that same month (October, 1839) 
that Lord Brougham presided at the banquet given to the Duke of 
Wellineton, at Dover. 

^ Vide H. P. D. drd ser. vol. xxxviii. p. 1619 (26th June, 1837) ; compare 
^ A Letter to the Duke of Bedford on National Education, from Lord 
Bl-ougham : Edinburgh, 1839 ; " and ** A Letter to Lord Lyndhurst from 
Lord Brougham, on Criminal Police and National Education. 1847." 

* Vtdey for example, his Speech on the Ashburton Treaty (7th April, 
1843) ; ** Speech of Lord Brougham on the Criminal Code in the House of 
Lords, on the Idth of May, 1844 : London, 1844 ; " and his Speech on 
Law Reform,. 19th May, 1845 ; compare " Letters on Law Reform to Sir 
J. Graham from Lord Brougham: London, 1843;" and his " Speech in 
the House of Lords (12th May, 1848) on Legislation and the Law : Lon- 
don, 1848." In this speech he takes a wide range. Vide^ also, ^* A Letter 
to Lord Denman from Lord Brougham on the Legislation of 1850, as 
regards the Amendment of the Law : London, 1850." But compare ** Notes 
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and to the general welfeoe of the people than to the triumph of 
this or that political faction. The same spirit peryaded him 
throughout the long admimstration of Lord John Bussell; and 
he gave fiill credit to the ministry of the Earl of Derby^ and 
especially to Lord St. Leonard's as Chancellor^ fortheir progress 
in Law Amendment. 

We abstain firom dilating upon the political movements in 
foreign kingdoms : we would simply aBude to one or two points 
with a yiew to illustrating the character and unfolding the 
opinions of the eminent subject of this sketch. 
' As a general principle^ he strongly disi^proTed of interven- 
tion with the internal affairs of other states during periods of 
revolutionary action: while he considered indisputable the 
rights in the event of a nation having succeeded in disowning 
one government and having de facto established another consti- 
tution^ of recognizing the new form of government^ still the 
exarcise of that right must depend^ he conceives^ upon the cir- 
cumstances of each particular case : the exercise of it may be 
contirolled ; nay^ the very existence of it may be limited. 
. The year 1848 was one of the most remarkable in the annals 
of the world : the foundations of the great deep of pcAticid 
490ciety throughout Europe were suddenly and violently broken 
up: the contiliental governments were not in accord with the 
principles^ and consequently commanded not the sympathies of 
the people. In England, Parliament was happily the reflex of 
popular opinion and sehtiment. Never was the security which 
this country derives from its free constitution more signally 
exemplified than dxiring that year of political agitation. On the 
continent crowns were lost and thrones were overturned : the 
English mixed monarchy stood firm in the tempest, and seemed 
even ito acquire increased stability from the events which con- 
vulsed foreign kingdoms. The unsettled state of Europe struck 

upon some Passages" in that " Letter," by Charles P. Cooper, Esq. : 
London, 1860. Only fifty copies of this pamphlet were printed for private 
circulation. We refer the reader, also, to nis Speech in the House of 
Lords (11th April, 1851), on the Law of Evidence ; and to his '* Inaugural 
Address on the Establishment of a Law School : " this address was 
delivered by him as President of the Sodety for promoting the Amend- 
ment of the Law, at the room of the Society, in Regent Street, on the 3rd 
of July, 1860. 
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the saga^Lons muid df Lord Brougham with dismay : he beheld 
evcaywhere the elements of miscfaiefl While the stonn of dvil 
discard acreamed and raged fiiriously^ Lord Brougham rose a 
tower of strength against which the waves were brc^en. At 
Borne and at Turin all was uproar and confusion : the Pope 
and Charles Albert havings each in his sphere^ lost their witi>| 
upon bishop infallible and monarch unprincipled Lord Brougham 
lavished his bitterest invective. ^ 

At the same period a great crisis had arrived in the affairs of 
France. The result of the revolutionary movement was the 
abdication of King Louis Philippe and the formation of a demo" 
cratic government^ of which Dupont^ Lamartine^ and Ledru 
BoUin^ were the leading members. Of all these events in the 
Fr^ich capital Lord. Brougham was a keen observer. Fully 
aware of the defects in the constitution which the French people 
then ^oyed^ he «tiU believed that it was such a system of 
policy as secured to that country all the advantages of a popular 
government : he therefore condemned the rashness ^ of the 
revolutionists; because^ instead of attempting to reform the 
system by lawful means^ or to dismiss the ministers who had 
given offence, or to inflict punishment for such offence through 
the common course of justice, the indignation of the Parisian 
multitude suddenly burst forth into fury, in consequence of a 
public banquet having been prohibited and aprocession prevented. 
While loving liberty, Lord Brougham deplored the French revo- 
lution of 1848; ' and true indeed it is, that men utterly incom- 

^ Tide his ^ Speech in the House of Lords, 6n the 11th of April, 1848 : 
London, 1848"— pp. 9, 17, 18 ; hnt compaie a pamphlet *' On theFonnatioii 
and Constitution of a Kingdom of Upper Italy, in a letter to Viscount 
Palmerston, by Augustus B. Granville, M.D. : London, 1848" — ^particu- 



larly pp. 31 sqq.; and '* The Italian Question:" London, 1848— pp. Id 
W'l this is a second letter to Lord Palmerston from the same author* 
But for Lord Brougham's general opinions on foreign affairs, mcle his 



f* Speech in the House of Lords, on the 20th of Jul^, 1849 :" Ridgv^ay, 
1849. In the course of this speech he branded Mazzini and Garibaldi as 
being " professional conspirators ; '* we cannot, however, altogether agree 
with Lora Brougham in this denunciation. 

^ Lord Brougham was not blind to wliat he conceived to be the national 
frailties of our lively neighbours. See H- P. D. 3rd ser. vol xxiv. pp. 1334, 
1385. 

' Vide " Letter to the Marquess of. Lansdowne on the late Revolution ^in 
France," by Lord Brougham, particularly p. 13, and compare the Preface 
to the fifth edition of that " Letter." 
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petent to construct, may easily disturb or destroy a syste^f) 
of government : they may not be able even to control, still 
less to quell, the spirit which they have called into life. As 
at Endor, of old, the boldest quake before the phantom, which 
they have presumptuously evoked. " God does not grant,'^ 
profoundly remarks M. Guizot, " to those great men who have 
laid the foundation of their fortunes amidst disorder and revo- 
lution, the power of regulating, at their pleasure and for suc- 
ceeding ages, the government of nations.^^ " I dispute not," 
said Lord Brougham (11th April, 1848), in mingled accents of 
scorn 9.nd commiseration, " the right of five-and-thirty millions 
to bear the dominion of twenty thousand; and of the other things 
which the chief of these men are now doing every day in the 
name of the whole people, we have no right to complain : their 
fruits, their bitter fruits, will be gathered by themselves : my 
prayer is, that they may be less bitter than I dread and 
believe.^' 

Lord Brougham also publicly denounced the party of the 
" Mountain,'^ designating the Bed Bepublicans as ^^ those 
degraded characters, and their still more contemptible and 
degraded leaders, who, by issuing orders from London, where 
they are protected, are doing all they can to stir up dissatisfac- 
tion and enmity between the French people and the French 
government." He characterised " the vile Bed party" as '^ mis- 
creants who ought not to be recognised or received by any man 
^ho valued his character, throughout the whole extent of Great 
Britain." ^ But this language, we venture to think, was not 
sufficiently discriminative of different parties, or, more strictly 
speaking, sections of the same party. Those adventurous indi- 
viduals who deal in revolutionary agitation are, no doubt, 
frequently '' clouds carried about by winds, raging waves of the 
sea, stars to which is reserved the blackness of darkness." We 
know, upon high authority, that in all political ebullitions the 
scum rises to the surface ; or, to take another illustration, volcanic 
political action resembles the phenomenon in the island of Java, 
which, commencing with smoke and sound, explodes in a sudden 

> Vide H. P. D. 3rd. ser. vol. cxi. p. 169 (16th May and 17th May, 
1860). 
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Eruption of foul sulphureous mud. It is a law^ too^ in the moral 
government of the world, that the comparatively innocent should, 
on great emergencies, suflFer along with the guilty : the wheat 
cannot'always be separated from the tares ; and, accordingly, we 
cannot altogether acquiesce in Lord Brougham's general sentence 
of condemnation pronounced against the republicans of France. 
But, in point of truth and fact, his denunciation was too 
sweeping. We are all too apt to take a vague view of foreign 
politics, and to confound persons and principles which ought, in 
common justice, to be kept distinctly apart. The terms Social- 
ism and Commimism, for instance, (the one indicating a system 
totally different frt)m the other), are, by superficial thinkers, 
regarded as synonymous; and, in like manner, the characters of 
the men who advocate the doctrines of Socialism as well as the 
objects, however chimerical, which those men have in view, are 
misunderstood : some of these theorists are actuated by pure, 
though mistaken, patriotism, while others are goaded on to 
conspiracy and turbulence by selfish ambition. 

But, while we may show kindness and even respect towards 
those political malcontents who swarm in every capital of Europe 
except that of the country to which they are bound in affection 
by ties of blood, and to which they, by reason of their ill-regu« 
lated aspirations after freedom, dare not return, there are no 
fictions, it must be confessed, so wild as those which are engen- 
dered during paroxysms of popular fever in the braius of ardent 
politicians and social reformers. Thus it happened that, pro- 
mises having been made which could not be fulfilled, disappoint- 
ment and discontent arose, and the party which dethroned Louis 
Philippe was forthwith split up into sections,^ revolting against 
and reviling each other. The truth is, that government is a 
practical, not a theoretical affair ; and accordingly Plato, in his 

* The language of Caesar seems applicable in the present day : " In 
Gallia non solum in omnibus civitatibus, atque in omnibus pagis p(|rti- 
busque, sed psene etiam in singulis domihus factiones sunt." — Caps, de Bell. 
Gall. lib. vi. cap. 2. Strabo appears to have been much of the same opinion :-^ 
** To avfivav 6v\ov TaWiKov apHfiaviov re koi QvfiiKOv ecrri, xat raxv irpoc 
fiaxtiv;" but he admits that they were brave and generous : '* aSpooi awiatn 
irpog Tovg aywvaQy.Kai <ffavtpu>Sy Kai ov fiera TrepKTKixl/iatQ." Vid, Dissert, de 
Celtis seu Gallis, contained in vol. i. pp. 484, sqq. of the Bibliotheca 
Classica, by Lemaire. 
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magnificent idea of a republic, was not so anxious about the 
form of the goyernment, as concerning the moral fitness of his 
citizens. If the intellects of Plato and Cicero, of Locke and 
Montesqnieu, have failed to define or describe the best possible 
form of civil polity, can men be so besotted as to expect the 
problem to be solved by such dreamers as St. Simon, Fourier/ 
or Robert Owen/ It is a singular anomaly in the history of the 
world, that individuals affecting to be regenerators of their race 
should throw aside those restraints which reason suggests as neces- 
sary to the purity and peace of society, and strive to obliterate 
from the minds of the young the sacred impressions stamped 
by Nature herself; and yet, in France, men and women who 
abnegate family ties, and avow a lax, gross materialism, are, to 
serve their own ends, particularly ambitious of being the instruc* 
tors of youth. Lord Brougham regarded Socialism^ and Com- 
munism' as twin monsters, and uniformly guarded the people of 

^ We include Fourier, the founder of the Phalansterian School of French 
Socialists ; for while we admit that he combined strong logical powers 
with accurate observation, he was nevertheless, in many respects, a pure 
idealist. Certain wild intuitions possessed him : he believed, for instance. 
that the world would last precisely 80,<XK) year^, and that the globe had 
l^n originally peopled by exactlv sixteen races ii men. 

' An. attempt made by the French government towards the close of 
1849 and the beginning of 1850, to stay the progress of the plague of 
Socialism by the dismissal of the Prefects of Departments who had been 
appointed by M. Ledru Rollin, was only partially successful. 

■ The Nicolaitanes, we know (Apocalypse ii. 16), an early sect of heretics, 
the disciples of Nicolas, one of the first deacons, held, among other offensive 
tenets, the doctrine that wives ought to be common. But we learn from 
the fSacts detailed in an extremely interesting and well- written brochure^ 
which appeared under the title, ^ Le Bercean du Communisme on Perse ; 
Par Madame Guillard Mn. : London, 1854," that the disgusting idea of 
communism is of oriental origin, and sprung out of a desire to overthrow 
the monopoly of women which the rich enjoyed in their seraglios. The sketdi 
of M. G. M. presents topics for meditation to the historian and statesman, 
to the philosopher and moralist. The great merit of the piece consists in the 
adjustment of its parts, in the concentration of facts and incidents, drawn 
from various recondite sources for the illustration of one remarkable era in 
the history of the East : this brochure is another proof that " dcms letpetits 
pots 8ont les bonnes ^picesJ* It has emanated from no common mind, 
Madame G. M. — we venture not even gently and respectfully to withdraw 
the veil, thin and transparent though it be, which she has witn unnecessary 
diffidence thrown over herself — ^is obviously equal to the task of unfolding 
the philosophy of history. To all feminine graces and accomplishments 
she adds a warm love of polite literature, and a still more impassioned 
devotion to the cause of civil liberty — that form of freedom, above all, 
whicbL may contribute to the prosperity and happinesA of the industrious, 
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this country agaiBst the acceptance or difFosion of tibfloriea 
which poiflon the heart and degrade the life of all who adopt 
them^ and which could uot fail to taint the purity and mar the 
happiness which hallow English homes. Under such influences 
the social and moi^ world, which has been for ages adrancing 
in dTilization and developing itself into forms of beauty^ har* 
mony, and order, must be dissolved into their original elements, 
and be thrown back into a state of chaotic confusion. This 
social leprosy would prove a more fettal curse than any that 
escaped from the fabled box of Pandora. 

Lord Brougham has, down to the present day, persevered in 
the dischaige of his public duties. He voluntarily undertook 
the arduous task of presiding at the meetings of the Judicial 
Committee of the Privy Ciouncil; and he has been always ready 
to relieve the learned lord on the woolsack, whenever the latter 
happened to be called elsewhere, or through indisposition has 
been prevented from attending the House of Lords, from the 
labour of hearing appeals ; and these fdnctions he has discharged 
with a regularity, application, and skill which called forth eulogy 
from the entire Profession. 

The aspect of European governments, since the period when 
Iiord Brougham assailed the H<dy Alliance, defended the ri^ts 
of limited moinarchy,.and vindicated the Uberties of the people, 
has been gradually, though very materially, changed, and from 
crowns is reflected a milder lustre over their various dominions. 
He has renounced no fundamental principle of his creed ) he has 
Ibrmed. no associations inconsistent with or unworthy of the 
dignity of the crown or the best interests. of the pec^le. Intent 
upon the establishment of free governments, as so many cradles 
of human progress and happiness, he still, as in early Ufe, resists 
the demands of rabid democracy on the one hand, and would 

though humbler classes of society. M^ny striking and instructive euisodes 
are interwoven with the stormy and ever-changmg seenes of the Italian 
rppahlies; and still more are profusely strewed throughout the earlier 
annals of her native land, all tending to illustrate human character, and 
throw light upon the progress of social institutions ; and, judging froQi this 
speciniQti of her talents and attaxnmeiits, we believe that by the pencil of 
no other writer could such scenes be more pleasantly and vividly sketched 
than by that of Madame G. M. A volume of such episodes from such a 
pea could not fail to Boeet with success, iu England as well as in France. 
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stay the march of barbaric despotism on the other. England^ 
he knows^ rejoices not in the soimd of the war-trumps or the 
neighing of the war-steed : she boasts not of being a military 
monarchy : our Island-Queen reigns over a people which would 
rather cultiyate the arts of peace; and it is only, as recent 
events have proved^ upon occasions of solemn pledges having 
been forfeited and international rights infringed by reckless 
ambition^ that Britannia buckles on her armour^ and^ like the 
Amazon of ancient l^end, rushes to the field in defence of 
freedom and the most precious rights of man. 

By no protracted inquiry could we detect new motives by 
which Lord Brougham has been actuated ; no feature of mind^ 
hitherto concealed^ could strike the eye : all the elements for 
deciding upon his character^ whether the judgment is to be 
recorded by his cotemporaries or reserved for posterity, have 
been already brought prominently into view; and we would not 
trifle with our readers by luring them iram the prolific soil 
which we have been treading to guide them over a comparatively 
barren waste. Here, then, let us pause and reflect. 

On taking a retrospect of the multifarious topics to which our 
attention has been directed, we can only feel regret at having 
traversed too rapidly so rich and varied a field. Of many public 
men it is not difficult to trace the course : they have generally 
moved in one circle and been distinguished in one department 
of intellectual exertion. But the genius of Lord Brougham 
took a wider range, and, to mark even its outline, knowledge 
and reflection are required. We have not presumed to give 
expression to unjust censure, still less have we indulged in 
lavish panegyric ; for " no ashes,^' truly remarked Walter Savage 
Landor, " are lighter than those of incense, and few things bum 
out sooner .^^ Claiming, as Lord Brougham himself has always 
done, independence of thought and liberty of speech, we have 
written without party-spirit or prejudice, in the hope that all 
might appreciate, and some, at least, embrace the principles of 
action which he uniformly approved, and with few exceptions 
practically recognised. Adhering as much as possible to the 
chronological sequence of events, we have been at the same 
time desirous of throwing such lights upon each successive era 
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as could be drawn from the scattered labours, and opinions of 
Lord Brougham at yarions times, though on kindred subjects 
and occasions. We have endeavoured to be copious without 
diffuseness, and accurate without encumbering our pages with 
wearisome details. This is a sketch, not a full-length portrait. 
That the picture might be complete, the artist would find it 
requisite to trace minutely the events of the era in which Lord 
Brougham Uved. Our simple object has been to mark with 
discrimination his long career ; and we have seen him moving 
on, from first to last, undaunted though unaided, to the joyous 
fulfilment of his destiny. La this delineation of his outward 
acts is, to a great extent, included a history of the mind by 
which he was, at every step, guided. Even from these scanty 
elements, the intellectual and moral qualities, the public and 
private character, of Lord Brougham may easily be estimated. 
We have only been able to set up, as it were, milestones on his 
journey, to mark the principal stages which, from time to time, 
he reached ; but even these serve to point to us his unceasing 
progress, the steady development of his intellectual powers, the 
gradual augmentation of his knowledge, the silent growth of his 
energies, the expansion of the sphere of his exertions, and con- 
sequently the increase of his influence and usefulness. It is 
necessary, if we would even tolerably appreciate such a man, 
that we should have panted after and tasted those waters of 
literature and science of which Lord Brougham has quaffSed so 
deeply. 

No one appears to have been, from his first outset, more 
strongly impressed with a conviction of the importance of the 
simple and beautiful advice of Benjamin Franklin, — ^'O be 
wise, and let industry walk with thee in the morning, and 
attend thee until thou reachest the evening hour for rest.'' 
Favoured by no peculiar advantages, except his own natural 
capacity of intellect and energy of character, he mastered, even 
in early life, the first principles of moral and physical science, 
and pursuing his speculations with an exactness and caution 
which might be profitably imitated by mature philosophers, he 
fearlessly communicated to the world the result of his inquiries, 
thus inviting, on the one hand, the detection of error, and 
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challenging^ on the other^ an admission of the soundness of his 
oonclnaons. Availing himself of all the means of improve- 
ment which are inseparable from f(n*eign travel^ or could be 
eecured by mingling in the society of many of the higher 
intdlects of the day ; gathering information- from all sources 
which were open to him either through personal intercourse 
with the learned or in the pages of books^ — ^pausing^ no doubt, 
occasionally, in^%e waywardness of temper, — he commenced a 
public life of usefulness and fanie. The precocity which in 
most cases rapidly disappears was in that of Lord Brougham 
the first germ of a plant which was to live, grow, and flourish. 

Admitted to the ranks of his chosen profession, he shone 
rather as an intelligent and intrepid advocate than as a profound 
lawyer. In England he has been regarded as being acquainted 
with the law of Scotland precisely, perhi^s, as in Scotland he 
has been considered learned in the law of England. His know- 
ledge <^ the details of pleading was not accurate, nor could he 
boast of nice scientific skill ; he declined to burden himself with 
a load of precedents — the spoils, not unfrequently, of many a 
misspent hour-^and accordingly he was no proficient in those 
minute details of form and practice whidi, though apparently 
trivial, are, it must be confessed, within proper limits, essential 
to the regular and effective adminislration of any system of 
jurisprudence. His thoughts turned with more delight to the 
philosophy of jurisprudence — the principles on which all law 
ought to be applied to a community — than to an examination 
of the particular enactments affecting this or that branch of the 
system, or to an analysis of the decisions out of which the 
various doctrines may have arisen. He was, by nature and 
habit^ more adapted to the wide course, in which he chose to 
move, than to the comparatively narrow and confined path pre- 
scribed to the strictly professional man in Courts of Law : all 
the tendencies of his mind, as well as the style and tone of his 
oratory, were more suitaUe to the former than to the latter 
4iphereof action ; far rarely could he attain, to the closeness and 
conciseness of legal reasoning. 

To the qualifications of Lord Brougham, as a Judge, presiding 
in tha High Court (^ Chimcery, we have already alluded. It 
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mzj be Bnf&dent here to remark that, notwithstanding Us' greM 
powers' and vfuried attainments^ his elevation to the woolsack 
brought to him^ whether sitting as Chancellor in Lincoln's Inx^ 
Hall or presiding as Speaker in the House of Lords^ no accession' 
ef honour : scanty knowledge and still more limited experience 
in the one capacity^ constant want of tact and occasional arro^ 
gance in the other^ materiallj impaired his usefulness and 
Man^ his fair renown. 

' It is chiefly hy the benefits which he has/as a legislator^ con- 
ferred upon society^ and by his heroic struggles as a statesman^ 
that Lord Brougham cannot fail to be long remembered and 
revered. Even his most elaborate orations at the Bar were^ 
from want of legal knowledge^ in efifect neutralized; but in 
Parliament his speeches^ being based on enlarged views of poli<* 
tical philosophy and an extensive familiarity with facts^ produced 
a powerful and inmiediate effect. In Westminster HaHj his 
addresses were often the thunder without the bolt; but in 
St. Stephen-s Chapel the lightning of his eloquence struck and 
scorched. 

• As a legislator^ all his operations rested on accumulated iU'd 
formation^ the result of commissions issued^ and witnesses 
examined. To sudden or hasty legislation he was a sworn 
enemy ; and^ rather thau accede to the enactment of measures 
uAeant only to meet transient emergencies, he was impelled by 
the activity of his own nature to chalk out schemes which, if 
iK)t always practicable to the extent which he anticipated, served 
to occupy a mind to which repose would have been sickness. In 
ali his great schemes he displayed an extraordinary copiousness 
of resources ; and his various materials having been once pro- 
cured, his constructive faculty enabled him to design and com- 
I^efe vast plans of social and political improvement. The 
outline of each was first sketched on tbe tablet of his mind, and 
then he filled up in detail the various compartments of his 
design. This is the great distinction between Lord Brougham 
and the garrulous fraternity which is to be found within the 
walls of Parliament, the individuals of which are for ever bab- 
bfing deommbus rebus et guibusdam aim. Lord Brougham, at 
no period c^ his eareer, ever opened his mouth without speaking 
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96 Lord Bnmgham and Vaux , 

to the purpose and communicating much information^ and, 
generally, sound opinions : he never talked at random ; every 
sentence sprang out of a general principle. It was this wealth 
of acquired knowledge, as much as his intellectual endowments, 
which prevented his conn^e from d^enerating into rashness, 
that enabled him to apply his synthetic grasp of mind to the 
practical development of his schemes, and to the actual improve- 
ment of various public institutions; for, as a legislator, he was 
eminently practical ; every measure originating with him was 
directed to the removal of some special evil, or the enlargement 
of some particular good : tangible improvement was uniformly 
the object which he kept in view, and for the attainment of 
which he was always ready to sacrifice the merely ornamental. 
His love of politidd, as well as philosophical truth, imparted to 
him an inclination, akin to that which characterized Coleridge, 
''to creep towards the light, though it drew him away from the 
more nourishing warmth ;'^ and if it be one of the favourable 
features of the present century, that the minds of the best and 
ablest men have ceased to be amused with theories, and have 
been bent upon the moral and material improvement of society. 
Lord Brougham, it must be admitted, took the lead in this 
auspicious march. His imwearied advocacy of the great prin- 
ciples of education, and the amelioration of the legal institutions 
of the country — ^his labours for the di£Pasion of knowledge, free- 
dom, and happiness, among all classes of the people, prove that 
his motives came from above. The love which he bore to his 
fellow-men — ^the interest, above all, which he took in the wel- 
fiare of the humbler classes, inspired him with a desire that the 
blessings of knowledge and virtue should become common to 
the race. And why not awaken into active life sleeping intel- 
lectual powers, in the exercise of which we find the sweetest and 
most enduring of earthly joys? Tiny-hearted and ^narrow- 
minded men may distrust the people, and therefore wish to 
chain their energies ; but Lord Brougham knew that ignorance 
not only cramps and distorts the intellectual fiatculties, but that 
the foul demon likewise hardens and chills the human heart. 
He knew that precisely as generous youth, if suspected, will, at 
the peril of forfeiting all felicity, escape if possible into a freer. 
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though perhaps unknown and dreaded element^ lo the people^ 
especially the people of England^ wiU^ if exposed to the degrada- 
tion of being doomed to grope in mental darkness, flee firom the 
gloomy region, though escape should be effected even through 
revolt. The genius of Lord Brougham was not selfish or con« 
tracted : he wished light and warmth to be shed on all around. 
He anticipated, amidst his toils, the day when talent, enjoying 
the fruits of the tree of knowledge which he has planted and 
cherished, should no longer lM»4ier wing only to hover over "^cnv- 
the throne of prince or mansion of patron, but, in proud self- 
reliance, win the privileges to which her gifts entitled her. 

As a politician, Lord Brougham commenced public life in the 
phalanx of the Whigs. A constitutional Whig, he recognised 
Charles James Fox to be his master, and such men as Tiemey 
and RomiUy to be his fellow-pupils : a Whig of that school he 
has, through life, continued to be, and in that faith he, no 
doubt, will die. From the very beginning of his cai«er, he saw 
no antagonism between conservatism and progress : he consi- 
dered them parts of one and the same line : he took his position 
in the centre of that line, and simultaneously enfa&rged it in 
both directions; and the equipoise of this balanced line he 
never wished to disturb. But at no period, however he might 
choose to lead them, did he allow himself to be the tool of aris- 
tocratic Whigs. " Take counsel,'' says an Arab proverb, " of 
one greater and of one less than yourself, and afterwards your 
own opinion.'' Lord BroiJ^ham inverted the process; he began 
by following his own opinion, and acc^ted extraneous counsel 
or admonition with suspicion and reserve. He never could be 
regarded as a mere partizan : his very nature precluded the possi- 
bility of such degradation : the breadth of the basis on which his 
judgments rested always admitted some elements which either 
fiEU!tion was prepared to reject, and to which he was determined 
to cling. . As a bond of union, and consequentiy a somrce of 
strength, among mssa who had formed independent opinions for 
themselves, he knew that party-qpirit was valuable, although 
even such leagues must be cautiously firarmed and narrowly 
watched, inasmuch as they have a tendency to reduce the great 
mass of a community to the guidance of a few, and thus to en- 
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feeble and corrupt the public mind^ by diacoiiraging^ or rather 
iinipairiiigy all habits of reflectioii ; ' but, at the same time^ he 
waa fully alive to the necessity of repre8aing> or at least re$traiii- 
iiig party feeling, as being a boon to the community at large, 
by the removal <^ formidable obstructions which lay in the way 
of all great objects of wise legislation. The charge of inocmsist* 
ency, too often alleged against Lord Brougham/ is unfonnde4 
Imd unjust: he recently drew nearer to the Conserviative 
peers, not because his political opinions had undergone any 
change, but because the modem Whigs w^« forsaking the old 
traditionid path of the party; and consequently the Marquis of 
Londond^ny and Lord Wynford were forgottefn by him, in 
order that he might assail YiscOunt Melbourne. Holding firmly, 
through good report and bad report, his original political Creed 
'— a creed coinplrising the great principl^by which all free states 
are, or, as he thought, ought to be goyemed, he chose foir him- 
self an independent course of action, in the prosecution of which 
he contefiiplated the advancement of those doctrines and tho 
adot>tion of that policy which he deemed es«iential to the well- 
being of the whole body politic. To promote this end, he. has 
never (Served from his first views. The Irrath of both political 
p«irties in the State he has provoked and defied; by both alter-* 
nately has he been coaxed and feared, eulogised and abused ; 
and both have more than once Ibund it Convenient to bend to 
his stubborn will. Every link in his coat of tnail may not> per- 
haps have been true metal : here Imd thef^ may have been a 
flaw in its texture or its temper ; but those who chalky Lord 
Brougham with political inconsistency can know but litde of 
the long career which he has run, and nothing at all Of those 
fir6t principles of political science, moulded into such forms a«l 
were applicable to the constitutional government of England, 
with which his mind was deeply imbued, in defence ol which 
his first parliamentary efforts, as we htfve seen, were made, 
which he' advocated while holding rank among genuine Englisl^ 
Whigs, such as Tiemey, Romilly, and Homer, and to which h^ 
even now, in hisr old age, clings with all the ardour of his earlier 
years. With the exception of some changes of opinion, affect* 
ing rather the extent and opportuneness of practical details 
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than general principles. Lord Brougliam has been ccmfiiftent 
with himself^ und by that very consistency he has disappointed 
and disconcerted parties. He could not submit to passive obe- 
dience. While others were groping blindfold amidst the mists 
pf partisanship, he soared into the region of pure patriotism^ 
and in that atmosphere alone he breathed freely and strongly. 
Hifi earliest efforts were devoted to laying bare, cleansing, and 
strengthening the foundations of the pillam upon which tho 
English Constitution rests. He could neither be flattered nor 
frightened into quitting the great highway of limited monarchy. 
The monarchy he never, even while vindicating popular rights, 
forsook; and although he believed that the Constitution of 
England is, in its very nature, elastic, and that danger or de« 
struction is chiefly to be apprehended from violent restraint^ 
from the forcible compression of one part and the unnatural 
growUi of another, or, perhaps, from undue external pressure 
i^pon the whole surface, while the continually augmenting 
powers within are struggling for wider space, and freer scope, 
stm the interests of the Crown and of the Peerage entered, as 
fixed, invariable quantities, into all his calcnlations respecting 
alterations in the Constit^tion• He steadfastly guarded against 
inroads by democratic insolence upon the other two great ele- 
ments of the British Constitution. Although no emergency 
IffQs^ to admit of his practically illustrating the noble sentiment 
which Mr. Wilberforce applied to Ktt, '' He stood between the 
Uving and the deadj and the plague was stayed,'' still he had no 
syn^pathy with demagogues, t)r the extremes to which their 
opinion^ and measures lead; but within constitutional limits he 
was liberal and fi^arless. He spoke plainly ; he practised not 
that taciturn reserve which^ by the weak, is mistaken for wis- 
dom : he despised the notion, that omne ignotumpro magnifica 
habetur .- he threw himself open to attack : Oser tout dire, oser 
taut /aire, was, on such oc(»sions, his motto; and, indeed, by 
this frankness, he w^ occasionally hurried away so &r as to 
lose sight of the real points in question: he cUscussed these 
points^ but he mixed up with his argument foreign topics, sun** 
ply with ,a view to gratify political passion, or give vent to a 
particular state of personal feeling. Even in such skirmishe8> 
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however^ his resources were inexhaustible : though sometimes 
defeated, he never retired disgraced. Upon the whole^ we 
doubt whether Lord Brougham, though an enlightened and 
able politician, possessed the requisites of a Minister of State : 
he could not have devised, arranged, matured, and fuUy carried 
into execution any great scheme of national policy. His proper 
place was in the ranks of opposition : his habits and temper 
fitted hiin rather for sharply watching and criticising the move- 
ments of others, than for originating and conducting the policy 
of a nation ; nay, he proved himself to be no successful leader 
even of a party ; he never could command the confidence of all 
his adherents. At the head of his company, he fought valiantly 
and skilfully ; but as a general officer, tracing out a campaign, 
he must have failed. 

The vehicle in which the thoughts of Lord Brougham were 
conveyed to a public assembly was never unworthy of the trea- 
sures which it bore. The impression produced by any public 
oration depends much upon the character of the audience and 
the temper of the times; and in these respects the speeches of 
Lord Brougham have always been skilfully conceived and 
executed. But the genius of the really great orator contrives 
to elevate himself and his hearers above special circumstances, 
and to throw around his theme a halo which, without obliterating 
the definite hard lines and features of the facts out of which the 
occasion arose, preserves it for future ages. In this high attri- 
bute Lord Brougham was defective ; and his speeches, therefore, 
we fear, cannot live as specimens *of the highest oratory. It is 
idle to talk of him as a modem Demosthenes. From the very 
nature of their government, and, above all, from the perfection 
— the mingling power and mellifluousness of their inimitable 
language, when contrasted with the stiffness of our hard Saxon, 
all the Greek orators drew incalculable advantages. Lord 
Brougham has always been inferior to any one of the three great 
orators of Greece, for we dismiss Lysias from the list; and yet 
those who have listened to his living orations could detect in 
him some of the qualities which were to be found in each. He 
could, like ^schines, crush an adversary by epithets of hatred 
or of scorn ; but he possessed not that orator's skill in clear and 
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simple narrative of events. To tlie rich^ sweet harmony of 
Isocrates^ Lord Brougham has no claim whatever. Nor can his 
most laboured productions be raised to the level of the highly- 
finished orations of Demosthenes^ whose rapidity of style and 
adaptation of topics and expressions were obviously the result 
of a profound knowledge of his art. The indwelling genius of 
these three mighty Greeks pervaded even their epistles. Those 
of D^DQiosthenes, addressed to his fellow-countrymen^ were 
solemn harangues^ in which rebuke was blended with praise : 
the letters of Isocrates are the compositions of a statesman 
offering counsel to kings and princes; while those of JEschinea 
breathe through every sentence the thoughts and sentiments of 
a Mghly-cnltivated mind^ and frank^ confiding heart — ^the one 
having been enlightened and the other cheered by a gentle and 
joyous philosophy. Some of these attributes Lord Brougham 
may^ to a certain extent^ justly claim. In moral courage, for 
instance, in energy, vehemence, and, we believe, in patriotism. 
Lord Brougham may be likened to Demosthenes himself^ but 
in no single quality has he reached the height to which each of 
these orators in his peculiar sphere attained. And who will 
presume to run a parallel between Lord Brougham and the 
unrivalled Boman? Cicero surpassed all who had preceded, as 
he still excels all who have followed him. The highest attributes 
of the orator, which he possessed in perfection — ^precision of 
statement, pleasing elegance of style, matchless tact and address 
in manner and arrangement, a full and easy command, by turns, 
of the sublime or the ludicrous — he dignified by a spirit and 
tone of pure, ennobling philosophy. Lord Brougham, in the 
British Parliament, has never equalled Demosthenes in the 
in the Greek Agora, or Cicero in the Boman Senate. 

Comparing him with his immediate predecessors, we can 
ascribe to him neither the wondrous living power of Chatham, 
nor the sagacity, firmness, and disinterested self-sacrifice of 
Chatham's peerless son. He possessed not the power of concise, 
cogent reasoning which characterised Fox : still less has he 
ever, as statesman or orator, displayed the wisdom and para- 
mount eloquence of Burke, whose political foresight rose 
almost to the rank of prophetic power; and never from Lord 
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Brougham's Kps have dropped the rich diction and glowing 
imagery in which the loftiest thoughts and profoundest axioms 
of political philosophy were by Burke, for the first time, 
gorgeously enshrined. 

Among his cotemporairies Brougham took and maintained a 
high position. Plunkett, howerer, equally stem and severe, 
penetrated more directly and quite as deeply ipto the prindples 
of constitutional law. Even by Tiemey, whose style of speaking 
was admirably adapted to the House of Commons, he Was in 
condensed vehemence surpassed, although certainly his occa-^ 
sional reckless dash was always preferable to the cold rheUnic of 
erafty Copley or the frigid proprieties of slippery Peel. But 
Canmng was superior to Lord Brougham in all the essential 
attribntes of the curator. Keeping out of view the advantage 
which the former enjoyed over the latter in respect of personal 
bearing, the peculiar style of each may, in some measure, be 
traced to the influence of education, habits, and associations. 
The jnind of Canning had been, at an early age, devoted to the 
elegancies of classical literature, while the mind of Brougham 
had, at the same period of life, been grasping mathematical 
theorems and the certain truths of physics : the genius of the 
former, enjoying all the aids of an aristocratic English education, 
first found admiration among the scions of English nobility and 
the sons of Engli^ gentry; but that of the latter was cherished 
by him in solitude, within his little chamber in the Old Town of 
Edinburgh — destined, however, even in boyhood, to catch the 
eye of the scientific world : the tastes of the one dung to poetry 
and polite literature ; for the other, philosophical investigation 
and the exact sciences alone had charms. Accordingly, if 
Canning could in manhood boast of the grace of Apollo, hia 
rival exulted in the strength of Jove. 

But though Lord Brougham was surpassed by probably each 
of the eminent men to whom we have alluded in some one inteU 
leotual accomplishment, he had at his command, above them all, 
moi^ varied weapons^ whether for attach or for d^ence ; and inr 
the axsenal of none of them was so plentifully stored destructive 
ammunition. No one,, of course, cafe by a perusal of the 
speeches of Lord Brougham, form the fiuntest idea of the efiedr 
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produced 1)7 them wken delivered. His general style may, no 
doubt, be gathered fix>m the volumes; for speeches accurately 
reported are, like books— to use the emphatic language of 
Milton — ''not absolutely dead things, but they contain a pro- 
geny of life in them to be as active as the soul whose progeny 
they are; nay, they do preserve, as in a vial, the purest efficacy 
and extraction of the living intellect that bred them :'' but still, 
to iM> modern orator, perhaps, was the personal appearance of 
the man, with all its peculiar adjuncts, so essential for giving 
fbll effect to every sentence which fell from his lips as it was to 
Lord Brougham. When the lank figure, nrfher above the 
middle height, imimproved by attention to external decoration 
— ^always ^Lcepting the l&i^e dangling seals — with sallow coun- 
tenance, expressive of restless, nay reckless energy, muscle after 
muscle brought into invpluntary play, rose to address the House 
iji Commons, every eye was bent upon it in admiration, dread, 
or curiosity. He was, however, mentally calm and collected. 
His intonation was at first low, and the enunciation of each 
soiteneewas measured; but, as he warmed, his gesticulation 
became gradually more violent, until evay limb of the frame 
was in full action, and every feature of the countenance, alive 
with emotioof, was sometimes thrown into strange contortions. 
Bat ev^ry sent^ice which dropped from that rude exteribr had 
bone and muscle; let him but be conscious that he was strong, 
and he was indifferent to comeliness. His matter, too, was well 
arranged, although his phraseology was cumbersome and without 
point. Those long disjointed sentences especially, which, when 
presented to the puUic in print, without regard to comma or 
colon — ^the members being only connected by that most equi- 
vocal though convenient hyphen*~were in the delivery free from 
confusion in the conception ; the minds of the audience were 
hurried along with the impetuous utterance of the orator; and 
at the conclusion the apparently straggling Jinks were all nicely 
riveted together so easily and so closely, that the entire chain 
of thought, whether in the form of argument or of illustratiw, 
was coherent — at once strong and symmetrical. Not a single 
thought, phrase, or epith^ struck the mind as having been mis- 
placed. Great pryidples were thrown out* with rapidity and 

VOL. LIV. NO. CVIII. p 
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vigour; and if any passage happened to be more florid than his 
usual style^ a spear^ as in the thyrsus of the ancients^ assuredly 
lurked within the foliage. If exulting in the calamities which 
had befallen absolute princes, as being the signs and portents of 
the ruin which sooner or later awaits despotic sway, he became, 
as Dr. Parr described Chatham, — " vehemens, stomachostis'^ " in 
vituperando acer et acerbm;" and the language which the same 
author applied to Thurlow was not less characteristic of Brougham 
when assaiUng a minister of the Crown or a hostile political 
faction: — '^ In adversariis lacerandis Jiirer et bacchari solet ;'* 
and woe to the luckless wight who, in such moments of withering 
scorn or proud defiance, presumed to cast his puny form between 
this intellectual giant and the sun. But as the current of his 
oratory was generally neither smooth nor calm, so it was not 
always clear and pellucid. He dashed on with the fmy of the 
cataract — the cataract, too, not without its vapour ; for there was 
in his style but little of that sparkling, pure diction which has 
been called the aureum flumen eloquentitje : the general impres- 
sion which it produced upon the mind of the hearer was, as 
Orattan said of Fox, that of ^^ negligent grandeur.*' 

And all this stream of reasoning and declamation was poured 
forth in accents which could alternately swell into a full volume 
or sink into gentle modulations. No man who has been so for- 
tunate as to listen to Lord Brougham when descanting on some 
favourite topic, and when all his energies were roused, can have 
forgotten that voice which, in moments of glowing eloquence, 
more clear and rich, more sweet and musical, though strong, 
perhaps than any other which ever brought melody to human 
ear, soared high above the discordant noises of stormy debate, 
as if, its office fulfilled, it were re-ascending to its native 
region, irom which, as Prometheus for the benefit of man 
stole fire from heaven, his genius had for a season woo'd the 
inspiration down. 

No wonder, then, that the sceptre of Lord Brougham has not 
in vain been swayed over the intellects of more countless, moire 
enlightened, and more devoted subjects than any other public 
man of the present day could conciliate or command, and that 
in no preceding period of the history of JEngland have the 
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masses of the people so willingly submitted to the spell of a 
potent enchanter. 

Nor conld the reverses of fortune^ which await statesmen and 
politicians^ bring deep or permanent disappointment to Lord 
Brougham. His resources were so ample and his faculties 
were^ at all times^ do completely under the control of his will, 
that he could without pain or effort pass from one class of 
intellectual enjoyments to another, and, even when far advanced 
in life, he faced with delight preliminary discipline as prepara- 
tory to his entering upon a new field of philosophical inquiry. To 
such a man exclusion from power was no penalty ; to his tastes 
and predilections it was probably a boon — b. refuge, as it were, 
far away from the dust of the arena, amidst the verdure of the 
groves of Academe. Lord Brougham could with tranquillity 
bear the frown of a monarch, or disdain the smile of a fawning 
minister, so long as he could withdraw from even the highest 
offices and associations only that he might hold richer and 
diviner communion with the august spirits of Bacon, Newton, 
or Laplace. His love of literature and science runs like a golden 
thread through the entire tissue of his public and private life ; 
chastening while it elevated liis ambition in the one, cheering 
his spirit and purifying his aims in the other. As a philosopher 
he had no sympathy with a cold and arid materialism. His 
wisdom led him far beyond the comparatively dreary region of 
bare Deism into the warmer and more genial clime of revealed 
religion. His rigorous and perspicacious mind found no diffi- 
culty in embracing that which the prophetic anticipations of 
Plato^s pure spirit * foresaw, and which the wise and the good 
of every succeeding age have delighted to accept and to believe. 

It would be absurd to pretend that the finer and higher 
qualities of Lord Brougham's nature have not' been occiasionally 

^ Vide Phsedo, Plat, ed Serr. vol. i. p. 85. While alluding to the 
insnfficiency of human reason, one of the interlocutors remarks, " Unless 
indeed any one might be enabled to proceed with less liability to failure 
and danger, as in a more secure vehicle, by means of some divine communi- 
cation'* A still more striking passage to the same effect may be seen in 
the Alcibiades of the same captivating author, ed. Serr. vol. ii. p. 160. 
His speculations are as sublmie as the language in which they are 
emliodied is exquisitely simple and beautiful. How true the remark ! — 
^ Plato non hominis ingemo sed quodam Delphico oraculo instructus." 
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marred and lowered by foibles^ by peculiarities^ and eceentrici- 
ties ; and his own severe and penetrating mind has^ no doubt, 
been frequently conscious of its frailties and imperfections; 
but bis eye has ever^ in the main, been looking onward and 
upward. Humanum est errare is an adage as old as .tiie days of 
Terence. 

''Envy doth merit as its i^ade pursue ;'' and Lord Brougham 
has been often reminded of his failings: those who soar aloft 
cannot hope to escape unscathed by the lightnings or unruffled 
by the storms which prevail in exalted regions. But it is pitifal 
to dwell on the minor imperfections of so great a character : 
who thinks of counting the dark spots on the plumage of the 
eagle, while he might admire its flight aloft? '^ I have seen,'* 
says Addison, " in the works of a modem philosopher, a map of 
the spots on the sun.'' The detractors of Lord Brougham are 
the representatives of those, who, gazing on such spots, wor^ 
shipped not the glorious luminary. The current, or, speaking 
more correctly, the gush of his public life has occasionally stolen 
into some strange creeks and into many a winding bay ; but 
flow whither it might, every field which it touched was refreshed 
and gladdened, its verdure was 1^ more vivid, its soil more 
fertilized, its fruits more wholescmie and sweet. We have 
endeavoured to follow the great body of the stream ^thout 
pausing to mark all the eddies which it formed as it swept 
along in its majestic course. 

But this is not all. The strong, stem intellectual faculties 
of Lord Brougham were softened by a frank, generous, and 
affectionate nature ; so that his indignation, wh^i kindled by 
party heats, died rapidly away, and even the gall of his sarcasm 
was not unfrequently mingled with and mellowed by the kindly 
feelings of his heart. His friendship, constant and sincere, 
found vent not in empty phrases but in substantial acts of 
beneficence: and, accordingly, he has with uitaffected grace 
added materially to the comforts of many by favours which his 
knowledge of passing events and of the state of parties sug- 
gested to his mind, and which his personal and political influence 
enabled him to bestow. 

To his simplicity of manners as much as to his solid attain- 
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ments is he indebted for being the favoorite of the social 
circle. Scarcely have the minds of his companions apprehended 
his statement of some profound philosophical truth than their 
fiEmcy is amused by anecdote, by a stroke of pungent wit or 
broad humour. The horror with which he recoils from stiff, 
pedantic affectation is so strong that he has sometimes been 
betrayed into bluntness of manner and of speech. 

The flatterers who would raise Lord Brougham to the level of 
Bacon ^ or Newton^ can be only very superficially acquainted 
with the intellectual grasp of these greatest of sages, who stand 
unparalleled in respect of philosophic inventive genius ; the one 
in mental and moral science, the other in physical inquiry. 
They created the instruments and formulse by means of which 
their wondrous triumphs were achieved ; and each in his sphere 
'^dwdOLs like a star apart.'' But the genius of Brougham 
caught the rays which came streaming from these two great 
orbs of light : he is one of the worthiest living and loving sons 
of these £EU;herB of philosophy, one of the most sincere, cheerful, 
and enlightened votaries of t^Lese '^ priests of nature.^' Let his 
name be engraved within an humbler though not less hallowed 
temple. When the whispers of personal jealousies have been 
hushed, and the jarring sounds of party-spirit have died away, 
the name of Henry, Lord Brougham and Yaux-^the affectionate 
relative and the steadfast friend, the ardent energetic orator, the 
fearless advocate, and independent unpurchaseable statesman, 
the scholar, the philosopher, the patriot, and the philanthropist 
— cannot fail to be remembered and revered; and, above aU, he 
may rest assured that, transmitting to posterity a civil renown 
as imperishable as the language in which his genius gave form 

' " Ingenium et largo procurrens flumine lingua, 
Philosophi pariter Juridicique decus." 

2 The reader, no doubt, recalis the exquisite lines of one of Lord 
Brougham's eaf ly friends, Thomas Campbell : — 

/~ •<Bo Newton, Priest of Nature, shines afar, 

v*^ Scans the wide world and numbers every star : 

Wilt thou with him mysterious rites apply. 
And watch the shrine with wonder-beaming eye? 
Yes ! thou shalt mark with magic art profound 
The speed of light, the circling march of sound." 

e6 cef.y et cei. 
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to thought^ or as the national institutions which he has through- 
out a long and eminently useful life laboured to beautify and 
perpetuate^ the children of future generations shall throng to 
greet in fancy his unforgotten shade^ and, bowing down with 
grateful hearts, shall offer willing homage at his shrine. 



Art. v. — the TRANSMISSION OP THE 
EXECUTORSHIP. 



THE office of an executor, as our readers are aware,^ is not 
personal merely, but, by operation of law, is transmissible to 
his own executor, and through him to others, in one undying 
chain of obligation, with no limitation or end but such as the in- 
fraction of technical rules shall occasion. This principle of law 
imposes upon third parties the assumption and performance of 
the trusts of testators to whose persons they have been perfect 
strangers, and whose wishes and directions they would probably 
never have undertaken if they had had the choice of a refusal. 
In the usual course of things a man^s office dies with him, 
whether he be a postman or a prime-minister, and the executor- 
ship alone furnishes an exception to this salutary and reasonable 
rule. 

The text-books, while they state the principle of law, do 
not trouble themselves to explain upon what foundation it is 
based, or to illustrate either its practical bearing or its theoretical 
worth. They do not comment upon its hardship, or expose its 
absurdity. Even Swinburne, whose racy old English style 
reflects an honest heart, and sterling good sense, does no more 
than caution his readers against the dangers which they may 
incur in so simple an act as taking probate. This continued 
neglect is the more surprising, when we find that though many 
salutary innovations in testamentary law and its practice have 
been constantly proposed, this startling piece of mediaeval juris- 
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pnidence seems doomed to be ever overlooked.^ We, however, 
are not such rigid legal conservatives as to desire to observe the 
same silence ; for we think that the subject is one of such grave 
importance as to deserve, in a very high degree, that attention 
which it has hitherto so unacoonntably escaped. To make our- 
selves as intelligible as we may wish in our following observations, 
we shall be compelled to go back to an early epoch, and to com- 
mence at that period in the history of Roman Law when the 
word '* executor'* was legally unknown. 

This now all-important word is pronounced by Lord Hard- 
wicke, in the plenitude of his learning, to be a ''barbarous 
term;** aud so it may be, if the state of a language is never 
to be changed, or if new expressions are never to arise to sym- 
bolize new facts and phases of life and its occupations. But 
although a quarrel about the beauty of a word is generally 
trivial, there may arise occasionally, even in mere verbal dis- 
quisitions, questions of weight and interest, if the endeavour 
be made with labour and sincerity to trace historically the 
conditions under which an expression has been formed, as 
they have gradually and successively evolved themselves into 
the maturity of a distinct and novel institution. Under such 
circuTn stances, the history of a small word may be the history 
of a great fact, and of a revolution in the public mind and 
habits. And thus, while we apparently gain only a lesson in 
philology, we may, in reality, have demonstrated the objects 
and the limits of an institution. This will be our' warrant for 
the ensuing prolixity. We will apply this method to the treat- 
ment of the word " executor,** hoping to show, in the result, 
that rite et recte, historically and logically, the transmissibility 
with which he is gifted or encumbered forms no just portion of 
his true office and its duties. 

The testamentary executor, as we now have him, was un- 
known to the Boman Law so long as it continued to be xmin- 
fluenced by Christianity. The administration of a testator's 
property, such as in our days is conducted by the executor, 

^ Since writing the above, an esteemed friend has informed us that some 
years since Lord Campbell, whose wonderful acumen no absurdity can 
escape, proposed to bring in some bill to remedy the evil above pointed out. 
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in the palmy state of that law was committed to an institution 
wholly and absolutely distinct. 

In accordance with this peculiar institution^ a testator cotdd 
only leave his property to one or more persons, whom the law 
denominated his hares os haredes ; but to softmthis absurdity, 
he was allowed, under certain formalities, to condemn the hares 
or haredes to pay to other persons such legacies as he chose to 
bequeath ; and this liberty, by the beginning of the Empire, 
was further increased, and a testator was enabled to bequeath 
his property (but still the whole of it) to his hareB, upon condi- 
tion that he restored either the whole or a part of it to one or 
more persons : this latter was the hares fiducusrius.^ 

In this institution, it is easy to see that there is no executor. 
Here is only a person having a beneficial interest in the de- 
ceased's estate, and deriving his authority to administer it from 
that beneficial interest ; for even in the case of the hares fidu^- 
ciaritis, the law gave him a right to a certain pcHrtion of the 
estate, notwithstanding it purported to be all given away in 
trusty and in the case where the testator had exhausted his* 
estate in legacies, the hares could compel the legatees to refund 
to the extent of a portion also fixed by law. 

In the bares, therefore, resided the general administration of 
the estate ; but he could receive a limitation of his powers and 
his functions, as well as a restriction of his beneficial interest, if 
the testator so willed it. 

Sy the Boman law, a testator could commission and direct a 
person, purely disinterested in a pecuniary point of view, to do 
a certain act connected with bis last wishes, or to receive a sum 
for the same purpose, distinctly and independently of the hfsres. 
This act would be one in which the testator's feelings of piety, 
of local patriotism, or of egotistic ostentation, would he en- 
gaged; and it would therefore be one in which he would dis- 
trust the avarice of his hares ; and he would accordingly select 
an esteemed and unselfish friend or a public official for the pur- 
pose, according as the act itself would suggest the elegibilily of 
the one or the other. This person, whom the Boman law styled 
a minister, and described as nuduSy would exact the fiind from 
1 De Fresquet's Traits El^mentaire du Droit Bomain. Paris, 1055. 
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the htsres, and would execute the required act without his inter- 
ference or control.* 

Here^ therefore^ was an executor for a limited purpose^ and his 
institution was unquestionably a defalcation from the power and 
functions of the hcBres. 

This principle of law would have seemed sufficient for all the 
jmrposes of charity^ at least as they were understood in an age 
when the place of an effete religion had been supplied by 
stoicism in the upper clasfees^ and despair in the lower. But in 
practice^ such legacies were often failures^ through the formal 
rigour of the law ; for it was necessary to their validity, that 
the minisier should be named, as well as that the act should be 
joined and the sum of money defined. If no such person was 
named, the hares was under no obligation to do the required 
act, or to pay the money to any person for the purpose. There 
was no executor of the trust, and the legacy was void for that 
want. No one could claim the job of right ; there was no ex- 
temporized trustee, who could demand payment of the money 
eo nomine ; and the heir was in pocket pro tanto. ^ This might 
do for Pagan times. As charity towards the poor was not one of 
the virtues of those religionists — as their temples and their 
services were supported and defrayed from the public purse, the 
special purposes for which a testator could leave a bequest were 
unimportant or even trivial.' The cupidity of heirs did not inter- 
fere with a general principle, and its indulgence would not there- 
fore rouse public indignation and disgust. But when Christianity 
had spread its root in men's minds, and the Church, true to the 
great task imposed upon her by her divine Founder, had formed 
her grand scheme of reconstituting society upon the Christian 
basis, by bridging over the gulf between the rich and the poor, 
so far as community of feeling and corresponding acts of charity 
could effect it, the special purposes for which Roman testators 
could devote their funds became sanctified in their nature, and 

' The disinterested character of the minister is illustrated in the Digest, 
lib. xxxi. tit. 2, p. 17 : ^^ Si quis Titio decern legaverit, et rogaverit ut ea 
restitnat Meevio, Mseviusqne faerit mortuus, Titii conunodo cedit." 

' Cod. de Episc. et Cler. i. tit. 3, p. 28 ; Digest, lib. xxxiii. tit. 1, p. 7. 

* The instances given in the Digest, are a mmimentum and imagines — 
mere vain-glory. 
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enlarged in their range and extent; they became vast as they 
became prospective. Bnt testators would forget or be ignorant 
of these reqidsite formalities of the law ; the objects of their 
bounty and piety would be disappointed and defeated^ and the 
Church had often to deplore loss to its own members and the 
poor, through the imperfection of the law and the carelessness 
of testators. 

&o long as the law supported this principle, to the promotion 
of the selfish interests of the hares, so long was the Church 
retarded and obstructed in her great and comprehensive schemes ; 
for the hteres thus stood in the way of the principle of practical 
charity and philanthropy; and whilst he existed, captives might 
groan through a prolonged captivity; the poor would endure a 
hopeless eternity of poverty; leamii^ would sigh over lost 
opportunities for its extension, or fear a total edipse. 

But by the time of Justinian, Christianity had so influenced 
the law that the Emperor repealed the obnoxious principle,^ and 
substituted the bishop, though unnamed and undesignated, as 
the ewecidor or minister of all charitable trusts and purposes. 

This was much, but it was also suggestive of more. Why 
should it not become the point from which a circle should be 
drawn to comprehend the whole estate? It acted well for a 
limited purpose, why should it not act better for a general one? 
The importance of this m%mster%um\x> carry out the regenerating 
plans of the Church which supplied the place of the Poor-law, 
was evident to her and to her subjects ; and an increase of power 
in the minister commensurate to the objects to which the Chris- 
tian theory saw that it was applicable, was desired by all. But 
how could it be effected without a revolution of law? for, 
according as you extended the powers of this minister , you would 
reduce those of the hares, a name which all the lovers of Boman 
antiquity must have revered. 

By the Boman law there could be no will unless there was a 
hsres. He was caput et fimdamentum testamenti, ^ and without 
him all legacies were void. The Church must therefore endure 

* Ante^ in note. Cod. de Episc. et Cler. i. tit. 3, p. 28. 
' De Fresquet, vol. i. p. 345. "A I'^poque des Jurisconsultes classiqnes 
rinstitution d'h^ritier ^tait la base de tout le testament." 
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him nntil^ Ib the folness of time, she ocnild induce the ruling 
powers to abrogate him, or at least to reduce him to the inferior 
rank of residuary legatee, subject to the power and control of a 
general or universal executor, such as the latter now exists. 
But before this was done, an intermediate stage in the down- 
ward journey of the hares had to intervene. Justinian deprived 
him of all his beneficial interest in an estate, i. e. his fakidia, 
where legacies had absorbed the assets. ^ This new principle of 
law struck a blow at the heart of the h4sres, while the other 
principle, though it weakened his power, had eased his position, by 
relieving him from the execution of spedfie trusts, though com- 
pelling him to become in one sense subsidiary to their minieiri, 
by paying them the sums or l^ades required by their offices. 
But he was hitherto left free to collect the mbetawtia, or assets, 
and to retain either the residue or the falcidia, which was sub- 
stituted for it. But in wills ad piae cauios, he was now anni- 
hilated, and his vocation was gone. Under such wills he had 
nothing to perform, as the trusts wero miimteria confided to 
others to acecute ; and as his aaih(^y to collect and administer 
an estate depended solely upon his beneficial interest in it, 
when the one was removed, the other was tadtiy repealed also; 
for in the theory of Boman law, the h4sre$ was emptor familUe, — 
the owner of the testator's property, purchased by him under a 
fictitious sale, which the forms of the testament long continued 
to eymbolijie. As his office was gone, the sacramental name of 
the hares was no longer necessary to give operation and validity 
to these wills, and the testator was firee (as he was compelled by 
a feeling of necessity) to appoint a general executor, who would 
collect and administer the estate, and hand over the 'funds to 
the various ministrij or himself gather up the scattered trusts 
into one hand and a single management. It is true that this 
innovation only legally applied to wills ad pias causae. In all 
others the hares must have remained rampant as ever. 

But how long he so remained unsuperseded we are unable to 
say, only so much we know for certain, that by the time of the 
Emperor Leo (A.D. 905 to 911),* it was a fait accompli in the 

^ Justin. Nov. oxxxi. cap. 12, and Cod. lib. i. tit. 3, p. 49. 

' The promulgation of the Basilics liesbetween thes^ dates.— De Fresquet, 
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Eastj and we may therefore conclude that it was so in the West 
also.^ The heir was by that time degraded or mediatized^ and 
the general executor was paramount. It was good for the world 
that this obstacle to Christian piety and philanthropy was 
removed. If it had persisted, the cathedrals of Europe would 
not have been built ; its abbeys and convents would not have 
been founded ; its colleges and universities would have been the 
dream of an enthusiast, and the piety and learning which they 
severally fostered and spread would have been dwarfed or have 
totally perished. 

. When, precisely, the general executor was extended to wills 
fpr secular purposes we do not pretend to know, and there is 
no historical evidence to give us a hint. It is, in fact, parcel of 
the history of the offidalates, ^ which has to be written even 
in France. But the power of analogy over men's minds must 
have vindicated its usual irresistible sway, and testators inten- 
tionally or in ignorance would begin to appoint persons as the 
general executcnrs of their wills; until the law became tacitly revo- 
lutionized in this respect, as it did become in others; for long* 
before the age of Justinian, the mere historical and sacramentid 
forms of the Roman law were rapidly disappearing under the 
enlightening influence of Christianity.' 

Introduction, p. 34. The Emperor Leo, Const. 68, refers to executors in 
clear and intelligible terms. He says (we quote the Latin translation for 
\\'ant of a better) : ^ Sed hos etiam, quibus testatores bona illorum existi- 
matione moti, testamentarias de rebus suis pneseriptbues eommittunt, ac 
post mortem eorum executionem concredunt, tutores vocare coeperunt," &c. 
This quotation seems to have been unknown to a learned writer in the 
Penny Cyclopsedia, who, 9id> voce Executor, gives his reader less than a 
pennyworth of learning. He says : ^ The executor answers in some 
degree to haerea desiffnatus [what is that?! or testamentarius in the Civil 
Law, as to the debts, goods, and chattels of his testator ; but the origin of 
executors seems to l^ properly traceable to a constitution of Manuel 
Comnenus, vspi dioimiTtav, Kai rtav diaOriKtav, A.D. 1143 and 1180." 

' The Constitutions of tfustinian and his successors had no legal authority 
over the West; but there is at the same time no doubt that there many 
or most of them were repromulgated and made law, or adopted without 
formality. M. Troplong (p. 328) observes : " Quant a Poccident, auquel 
les lois de Justinien ne s'adressaient pas, les moeurs y faisaient d'elles- 
memes ce que la l%islation n'avait pas oper^." 

2 This remark is made in a very interestina: article, in the Revue . 
Historique du Droit Fran^ais et Etranger (tom. i. liv. i.), by M. Laboulaye, 
the professor of comparative legislation at the College de France. 

* See the charming work of M. Troplong : De I'Influence du Chrifr- 
tianisme sur le Droit civil des Romains (Paris, 1855). 
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The execator had to undei^o another phase before he could 
attain his maturity^ for when we are enabled to track him to 
his last development^ we find him existing as much the creation 
of the ordinary as of the testator who had nominated him. He 
had then as now no title independent of the courts but must 
sue from that not only the authentication of his will^ but also 
his right of administering the estate^ without which latter his tes- 
tamentary title was mere verbiage^ a nugatory flourish conferring 
of itself no legitimate functions whatever.^ This state of law^ which 
now also exists^ could not have arisen until the audientia episco^ 
palisx}T consistory had added the testamentary jurisdiction in 
common and in solemn form to its powers. When precisely this 
Qccurred we know not. We only know that Justinian jealously 
repelled the episcopal encroachment of the insinuation of testa- 
ments in his time^^ and that therefore its legal ratification must 
have been in a later generation. But the executor did even- 
tually^ as we all know, become subject to the consistory. He 
was compellable by that judicature to pay legacies and to render 
accounts. The Church long regarded him as its own peculiar 
servant. 

In all these preceding facts we can see nothing but the crea- 
tion of a new kind of trustee, required by the moral changes 
and the influences which Christianity had introduced through 
the inculcation of practical charity, and the orgianized care of 
the poor and the miserable, as a religious obligation, — ^ideas 
utterly unknown to Paganism ; and whether we view the exe- 
cutorship as derived from the testator, or of the bishop, the 
aspect is still the same — ^the executor, as such, is a trustee only. 

But how is it, then, that the executor must impose upon his 
own executor the obligation of performing any untouched out- 
standing trust of his testator ? This does not arise primd facie 
as a just consequence from the executorship, whether we consi- 

^ How this arose is not dear ; but it was in respect of this that the 
Canonists styled the bishop " executor legiiifmsJ* The bbhop undoubtedly 
had a power of managing, or seeing to the management and performance 
of legacies cuLpiag causas^ not only where there was no persona dest^mOa^ 
but m general cases where there was such, and even where there was a 
hceres. Vide Justinian's Nov. cxxxi. tit. 11 & 12 ; and Cod. lib. i. tit. 3, p. 46. 

3 Cod. lib. vi. tit 23, p. 18. 
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The executor had to undergo another phase before he could 
attain his maturity^ for when we are enabled to track him to 
his last development, we find him existing as much the creation 
of the ordinary as of the testator who had nominated him. He 
had then as now no title independent of the court, but must 
sue from that not only the authentication of his will, but also 
his right of administering the estate, without which latter his tes- 
tamentary title was mere verbiage, a nugatory flourish conferring 
of itself no legitimate functions whatever.^ Tins state of law, which 
now also exists, could not have arisen until the audientia episco- 
palisjor consistory had added the testamentary jurisdiction in 
common and in solemn form to its powers. When precisely this 
occurred we know not. We only know that Justinian jealously 
repelled the episcopal encroachment of the insinuation of testa- 
ments in his time/ and that therefore its legal ratification must 
have been in a later generation. But the executor did even- 
tually, as we all know, become subject to the consistory. He 
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der it in *its original object and creation^ or in its mediseval 
phase. The explanation wonld seem to be historical only^ not 
logical. 

When the Chnrch had destroyed the hares, and had set up 
the executor^ her lairyers busied themselves to find analo- 
gies between the two. One analogy was obvious^ — ^both of them 
had the management of the general estate. The executor was 
therefore loco heredis. ^ If he intermeddled, he should be under 
an obligation to complete the administration, and not at will 
diveist hunself of it. But here all true analogy ceased, as our 
readers have seen from our previous remarks. The canonists, 
however, thought not: they proceeded further, and they fear-' 
lessly applied to the executorship, without logic or pity, the 
principle of the trantnnissio harediiatis, which they found in 
such texts of the civil law as the following : — 

^' In omni successione, qid ei hnres ^Ltitit, qui Titio hseres 
fuit, Titio quoque hsres videtur esse, nee potest Titii omittere 
hsereditatem.''^ 

^' Ex antiqu& reguUl quae voluit haeredem hseredis testatoris 
esse haeredem.'^ ' 

'' Hseredis appellatio non s(dum ad proximum haeredem, sed 
et ad ulteriores refertur ; nam et hseredis hseres, et deinceps 
hseredis appellatione continetur.'^ * 

This transmission of the inheritance is just and natural, for it 
means no more than the vesting of a beneficial interest in pro- 
perty, whether ^he htares or a legatee took it, * and is therefore 
no more than such a legitimate consequence of property as 
every age and clime beyond the savage state has recognised. 
But whilst property is clearly transmissible to a man's repre- 
sentatives, office is as clearly personal and untransmissible. 
After the fueres, however, was dead imd harmless, the Church 
dressed up the executor in his garments and decorated him 

^ So Lyndewode calls him, cap. Statutum, verb. Intestatis. Bat Mr. 
Justice Bkckstone (Treatise of Equity, book iv. part 2), in a style 
of rensonine since adopted by the clowns at Astlev's, ooserves, ''The 
sxeeutor is Uke the hteres in the Civil Law, only he taies nothing to his awn 

« Dig. lib. xxix. tit. 2, p. 7. ' Cod. lib. vi. tit. 24, p. 14. 

< Dig. lib. 1. tit. 16, p. 65. « De Fiesquet, vol. i. p. 415. 
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witli hk piop^ties^ and as die had her own way- in those days, 
she finally pronounced the execator and the hare$ to be one 
and the same^ and nndistrngaishable ; a doctrine which is de- 
Toutly believed in the present age. We have said enough, we 
think, to show that the transmismon of the executorship is no 
true element of it, whether we regard the office as derived 
fixnn the testator or the ordinary, but is an intrusive and 
adventitious addition, highly condemnable on grounds of publio 
policy and a just attention to private interests. We tibink that 
tiiis mischievous perversion of law should now be repealed ; for as 
a principle, it is contradicted by its history, and is unsupported 
by its roHanale. H. C. C. 



Art. VI.— sketches OP THE IRISH BAR, &c. &c. 
By W. H. CuBRAN, Esq. 2 vols. 8vo. London, 1865. H. Colbum. 

rour last number appeared a brief notice of some of the 
more prominent characteristics of the Irish bar, as displayed 
in Mr. Sheilas Sketches. A few more pages may, p^haps pro- 
fitably, if not amusingly, be set aside for a continuation oi the 
same subject in caonection with the Sketches of Mr. Curran^ 
which treat of persons whq were contemporaries at the bar with 
the former-named author, a^okd with the ori^als of his por* 
traitures. This work, however, though containing various 
passages of vigorous and striking delineation, does by no means 
present the highly-finished pictures that Mr. Sheilas . penoil 
gave us: the colouring is less rich and less varied, the accas* 
series are fewer and less carefully elaborated, the light and 
shadows are managed with less skill; and besides this, very 
nearly one-half of the book is occupied with matteris having no 
relation whatever to bar or barristers, judges or juries. A 
lengthened memoir of Chief Baron Woulfe stands first in the 
gallery, and when compared with some of the full-lengths that 
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follow^ will be foimd^ we think, most strikingly to illnstrate the 
difiadyantage. at which an intended likeness is taken from 
memory^ as compared with the almost self-evident truthfulness 
of air which belongs to the traits and touches that a master of 
his art catches and dashes in when painting from the living sub- 
ject* Though written by an early firiend and life-long companion, 
yet, being written within these few months for the purpose of the 
above-named publication, and long since the decease of the Chief 
Baron, this sketch is far less racy of the Irish soil — savours far less 
of the reality, as it strikes us, than do many of the " counterfeit 
presentments'^ which follow, and which first appeared when the 
originals were in full life, and were unconsciously exhibiting in 
the Four Courts, and in society day by day, their attitudes, 
studied or natural, their habits of thought and action, their 
modes of address, their forms of speech, ''the rest of their acts 
and all that they did,'' to be then and there chronicled and 
delivered to the public and posterity. 

Stephen Woulfe, of a Roman Catholic family, was bom in 
1786, and after graduating at Trinity College, Dublin, was 
called to the Irish bar in Trinity Term, 1814. In the long 
vacation of the next year he travelled on the Continent, 
''through France into Geneva, Switzerland, Italy," as he 
expresses himself, in one of his letters, taking the Tyrol on 
his way home. He says, " I think you might travel firom Paris 
to Geneva for seven napoleons, from Geneva to Milan for 
seven more, and to Venice for three :" and this is nearly all 
that he seems to have had to communicate to his friend of his 
impressions during his tour, although in the course of it he 
had seen probably as many cities as the wise Ulysses in his 
rambles. A year or two after this his frame began to exhibit 
the harassing symptoms of feeble organization, taking sometLmes 
the form of tendency to disease of the lungs, and then of other 
maladies with one or other of which he had to contend for the 
rest of his days. Nevertheless, in 1819, he is found plunging 
into the midst of " the Catholic controversy," in a pamphlet 
which won. him the countenance of Plunkett and the praise of 
Burke, and which Lord Grenville pronoimced to be, " in his 
opinion, the ablest piece of political writing that had appeared 
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since the days of Bnrke.'' Pirobably most readers would incline 
to consider this comparison as involving a somewhat exagge- 
rated estimate of the performance ; this at least is clear — ^its 
author enjoyed the advantage of writing at an interesting crisis 
of a naliond question with which Jus historical studies and his 
socnal connections alike tended to &miliarize him. Matters 
had been gradually brought to the point of resting objections 
to the Catholic claims on one principal grotmd. The moment 
ihey were fully emancipated^ or at least whenever they^ as 
Mr. Secretary Feel^ in stating the objection^ expressed itj 
'' became the preponderating body in Ireland/' they were, it 
seemed, ''to endeavour to strip the Established Church of her 
political supremacy and restore their own to the splendour she 
anciently enjoyed.'' Woulfe attacked this position with more 
than one weapon, but chiefly confining himself to long trains of 
argument, both theolo^cal and political, supported by instances 
derived from history as well ancient and modem as contempo- 
rary ; and on the whole, as above hinted, we suspect the reader, 
who refers to this brochure, to see what was the description of 
writing that might bring a man into notice forty years ago, 
will discover more of zeal than of power, and may reckon the 
writer not a little fortunate in having fallen on times of excite- 
ment, in the ardour of which many become passionate admirers 
of any exponent of their own views who can be said to overtop, 
by ever so little, the rest of the rank and file of the party. Bead 
in these days, the pamphlet certainly seems to wear a wearily 
elaborate air, and withal otherwise to resemble Burke in the 
handling of the subject as little as well can be, unless perhaps in 
the propensity it exhibits to say a plain thing not in a plain 
way. However, the pamphlet, as it turned out, was adapted to 
the tastes of the moment, and did its author some service 
socially, and much, very much, fbrensically. He had never 
been, we are told, ''in the ordinary phrase, a severe student, 
but he had read the leading elementary works of modem date 
upon law and equity, and the new editions of older works of 
authority with modem annotations. These he had studied and 
may be said td have mastered;'' — an amusingly vague and 
gin^eily-phrased statement to be made by an early and confi- 
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dential intimate^ of the basis of erudition on -which was finalljr 
to rest fitness for the chief seat in one of the Supreme Conrta 
of Ireland: such a statement being much more what one 
would expect to read concerning the acquisitions of the law 
student, who was ''content to dwell in decencies for ever/' 
as a stipendiary magistrate or assistant barrister, by no means 
even in the loftiest of his day dreams, lifting his eye towards 
the elevation of the ermined bench. However, as time wore 
on and practice did not flow in, although the bar would not 
have been the profession of Woulfe's choice, and he had anything 
but a natural relish for the technicalities of law, yet he probably 
must have foimd relief, as many a briefless barrister has done 
before him, from present ennui and blankness of prospect^ by 
plunging deep in its shady abstruseness, as if thus to hide 
himself, as it were, from the frowning reality of life, and 
thp sense of his slow progress in the path he had taken. 
Possibly Mr. Curran's materials for the following animated 
description of a junior barrister may be derived from what he 
saw of Woulfe or knew of others like him then at the foot of 
the awful hill, and scarcely making from one year's end to the 
other sensible advance in the ascent. 

'^ I now planned a course of study, in which I made a solemn 
vow to myself to persevere. Besides attending the courts and 
taking notes of the proceedings, I studied at home at an average 

of hours a day. I never looked into any but a law 

book. Even a newspaper I seldom took up. Everything that 
could touch my feelings or my imagination I excluded from my 
thoughts, as inimical to the habits of mind I now was anxious 
to acquire. ****** 
I now deplored the sinister ambition that had propelled me into 
a scene for which, in spite of all my self-love, I began to suspect 
that I was utterly unfitted. I recalled the bright prospects 
under which I had entered life, and passed in review the various 
modes in which I might have turned my resources to honour- 
able and profitable accounts The contrast was fraught with 
anguish and mortification. As I daily returned from the courts,, 
scarcely able to drag my wearied limbs along, but still attempting 
to look as alert and cheerful as if my success was certain^ I 
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^eqttentlj came across some of my college contemporaries. 
Siicli meetings always gave me pain. Some of them were rising 
in the army^ others in the Church; others^ by a Well-timed 
exercise of their talents^ were acquiring a fair portion of peea- 
xiiary competence and literary fame. They all seemed happy 
Imd thriving^ contented with themselves and with all around 
ihem; while here was I^ wearing myself down to a phantom in 
tk dreary, profitless pursuit; the best years of my youth already 
gone, absolutely gone for nothing, and the prospect oversha- 
dowed by a deeper gloom with every step that I advanced.'' 

With Woulfe, however, things by and by began to brighten, 
although we are told, rather singularly, he was ''without any 
predominant aptitude for the practical details of the Profession/' 
From the time of his beginning to get publicly known, his repu- 
tation veefed a-head of his practice, an impression being created 
of his powers being adequate to greater matters than as yet he 
had been engaged in. Feeling strongly the repulsiveness of the 
the law as a study in its then condition, and the advantage of 
sweeping away some of the cobwebs of centuries that were then 
untouched, in the eighth year from his call he took in hand 
and had nearly finished for publication, a digest of his views 
respecting the amendment of the laws of real property, intended 
for publication in the pages of the New Monthly Magazine, in 
which had the year before appeared a review by him of Godwin's 
work on population. But this performance never saw the light ; 
the then conductor of the New Monthly Magazine, Campbell, 
the poet, declined the subject, as being unsuited to his readers; 
the author hesitated to publish separately unless he could get 
^a fair price for it;" and the consequence was, that four years 
later he foimd in Mr. Humphrey's '' Observations on the actual 
State of the English Laws of Real Property, &c." his own 
ground seized and built upon. But this was of the less im- 
portance, as he had already obtained more direct and fruitful 
means for bringing his name into favourable notice with the 
patrons of ther junior bar, in the appointment of prosecuting 
(k)unsel for the Munster circuit, conferred by Mr. Plunket in 
his -second attorney-generalship, with an income fluctuating 
between 700/. and 1,000^. a year, and duties in nd way inter-' 
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fering with tiie reoqiienfs ''oidinary professional pursuits/' 

Moreover^ the elevatioii to such a position in those tunea^i gave 

him the stamp^ so valuable to a Boman Catholic^ of official 

approbation. A little before he had married an heiress with a 

considerable fortune^ having himself some independent inoome, 

so that he may be now considered as landed an early prosperoua 

inan^ with a right to but one-half the sentiment of ibe old lines^ 

originally an epitaph^ which Lord Brougham was reported in 

the autumn of 1853 to have had inscribed over his door at 

Cannes: — 

** Invsni portom : spes et fortona valete^ 
Sat me ladistU ; ludite nu^c alios.'' 

c But this ease was of the purse only; he was soon found to be 
subject to an unnamed organic affection^ which defied surgery to 
discover its precise nature* Nevertheless he increased in con- 
nections and wealth, making a friend of the late Lord Melbourne 
during his short tenure of office as chief secretary to the Lord 
Lieutenant of Ireland, and receiving firom the present Lord 
Ellesmere (the succeeding secretary) the appointment of asristant 
barrister of Galway, with an income of 9002. a year. Next we find 
Lord Anglesey, on coming over in 1831 as Lord lieutenant for the 
second time, immediately causing Mr. Woulfe to be introduced 
to him, at once appreciating his merits, and setting his name down 
for further goyemment promotion. Now, all this certainly reada 
very much as the abstract or skeleton of a novel; for it is to be 
observed we are left whdly in the dark as to the extent of thia 
fortunate man's professional practice up to this period, much 
less is any trace given by his biographer of any, evai. the least, 
prominent achievements, or successes, or triumphs, by way of 
entitling him to so rapid an advancement* To his political pam- 
phlet, well-timed and usefial to his party, he appears to have 
solely owed, as yet^ all that he had acquired in the line of legal 
reward. In 18^2 he was obliged to resign the aasistant-barxis* 
tership on aecount of his maladies, which long journeys a^ra- 
vated. In 1833, being then c^ the ripe age of forty-six, we 
find the first note of triumph sounded. He greatly distin- 
guished himself, it is said, in a Crown prosecution arising out of 
the popular resistanoe to the paymait of tithea^, where^ as 
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oounad' for tibe Crown, his addresB to ^be jury in reply ta 
O'Connell (who had made a deqpi impremon, we are told), was 
of such power as to secure a ocmviotion* It is iirqper, never- 
tibueless, to read this in connection with the £aot of the Crown 
haying given evidence eleariy e$tabluhmg the frU^mar^s gwU. 
Woulfis was immediatdy made king's coonael by Lord Plunket^ 
at the instance of the Lordi-Xsentenant. In 1886 he was madea 
Serl^mt, next year Solicitor-generali in 1888 Clnef Bacon, thna 
rapidly attaining an office whidi at that time was the most 
exacting of due qnalification of any judicial position in Irehmd, 
hecanse the Exdieqmer had for some time previoualy been the 
favourite court with solicitors for the institution of civil pro- 
ceedings, and in consequence, besides the vast mass of causes 
which were to be disposed tH by the Court sitting ta banco 
during term, the long list of oases to be tried at the Aut Priiis 
aittinga after term, formed the peculiar province of the Chief 
Baron. There were, in addition, the duties of the two regular 
circuits. All this was too mudi for his feeble health, and in the 
dose of 1889 he obtained leave of absence from Ireland for a 
year, with the imderstanding <^t if by the end of it his health 
were not re-estahlished, he dy)nld resign. An anecdote is re-» 
luted by his l»ographer, by which it appears that, at the time of 
this transactioD^ the Chief Baron tS, Ireland was positively 
unaware oi the statute regulating the salaries and retiring pen* 
sions of the judges, undw which, as in Bn^and, on resignatioB 
firom confirmed bodily ailment they became entitied to the same 
pension as on retirement after fifteen years' service. But death 
abortly after put an end to his sad sufferings, being hastened by 
the consequences of an Qpemticaipcgformed at Baden Baden. 

Now, putting aside ft)r a moment. the eonsideratian of the 
deplorable termination of this oarear, in the prime of life as 
regards years, though in ita decadence fixnn infirmity of ecmsti- 
tntian, it is certainly not easy ta discern adequate grounds for 
so aplendid and ri^id an elevation. The simple fisujt seems to 
have been, that Woulfe^s lot was east just at the point of time 
when his standing in poiOBLt of years in the 'pfo&ssi(», joined ta 
his respectability pf obfaracker and social position and connect 
tiQiu»^ pointed h^^Mij; at the period when it became the poUtf^" 
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to advance Soman Catholics to office^ as a safe object for such 
promotion. Fortune was obviously much his friend; for^ bom 
some ten or a dozen years earlier^ he must have died without a 
taste of the emoluments which he actually shared, and without 
tibe lustre of having filled high judicial office that now belongsr 
to his name* Such a life is certainly of the class which strongly 
tempts to agreement with the poet's conclusion ; for in contem- 
plating it one can hardly fail, running though it be into some 
exa^eration, — 

** To deem there's scarce a one in dangerous times 
Who wins the race of glor^, but thui hun 
A thousand men more gloriously endowed 
Have fallen upon the course ; a thousand others 
Have had their fortunes foundared by a chance." 

Appended to the above sketeh, Mr. Curran prints some note^ 
of conversations which he had with Chief Justice Bushe^ during 
a three days^ visit at the Chief^s fiimily place of Eilmurry in 
tiie county of Kilkenny^ in the autumn of 1826. Of- these 
fragments it may be said^ that being specimens of the conversa- 
tional powers of a man who was reputed to be singularly gifted in 
that respect^ they will be read with avidity, but probably witb 
more interest than satisfaction on that score. They contain, 
however^ some amusing anecdotes of some celebrated English- 
men, as well as of several Irish notorieties. In the following^ 
remark, Bushe has hit, we suspect, the secret of the popularity 
which BoswelTs Life of Johnson has so long maintained : '^ It 
was to him,'^ he said, " the most delightful of books : first, be- 
cause he found everything in it so charming in itself; and,, 
next, because he no sooner finished it than he forgot it all, and 
so could return to it toties guoties, and be sure to find it all asr 
eharming as before and almost as new/' Bushe occupied some 
hours during the early part of the day in preparing certmn 
judgments against the ensuing term. In reference to his re- 
searches for this purpose, he says, '^ I was working this morning 
at a judgment of Lord Coke's, reported in Bulstrode. It took 
me two hours to discover its meaning. I would rather have sat 
down to as much Oreek. All the difficultjr arose from the 
absurd mystery of the style. The moment I caught the reason- 
'^i» h without any trouble, condensed tibe whole into six or 
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eight lines/^ Here is a passable mot by Chief Baron (VOrady^^ 
Some persons were questioning, at PhuJiefs tabloj Lord Castle* 
reagh's sincerity on the Catholic question* Plunket warmly 
defended him^ saying that on that subject he had lately made a 
great deal of character for himself. '' He has/' said the Chief 
Baron; '' and^ depend upon it^ he'll lose no time in spending it 
all like a gentleman.'' The following is told in proof of Cnr« 
ran's extraordinary retentiveness of memory : '' I/' said Bushe^ 
''once casually observed to him that I thought it a oonmion 
error to suppose that men did not know their own characters* 
Twenty years afterwardsj he said to me^ ' I quite agree with 
you in one observation I remember to have heard you make. 
The truth is^ every man knows his real character ; but^ as he 
has come by his knowledge of. it oonfidentialiy^ he makes it a 
point of honour not to admit the fi&ct — even to himself.' " An 
anecdote is recounted respecting what is termed Lord Mans* 
field's " gallantry in his youth/' consisting of a detection of him 
by his wife in an act of adultery^ for which^ we believe^ there is 
no other authority whatever. Grattan^ it seems^ as Erskine is 
known to have done^ made the speeches in '' Paradise Lost " his 
chief subjects of rhetorical study. Grattan is to be added to 
the number of those who persuade themselves they have dis- 
covered the author of ''Junius" in Burke^ wilfully overlooking 
the extreme improbability of any sane man's engaging in an 
undertaking which^ if discovered^ would have been the certain 
ruin of all his hopes and prospects with his imrty^ to whose 
principles those of " Jimius" are^ in many vital points^ wholly 
opposed^ and that^ too^ at the very time when he (Burke) was 
publishing pamj^ets and making speeches in support of the 
Bockingham Whigs^ being, in truth, the soul and nudn reliance 
of their body« The charge, in fact, implies that he was writing 
down his own interests ancmymously; whilst he was writing 
them up ostensibly, and surely therefore is quite idle and inad- 
missible. 

The rest of the sketches may be dismissed at once, as depict* 
ing persons whose fame, for the most part, never reached much 
beyond the shores of their native isle, and who, even there^ 
only occupied a moderate share of professional eminence— /orr 
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lemqtte Gyan, fartemqtte Cloanihum. To tMs there txe two 
exceptions — ^Lord Plunket^ of whom the memoir seems to us 
well worthy of preservation, h&ng, we believe, the fdllest and 
most elaborate record of what he was and had been up to 1822, 
whilst still at the bar, that is to be found of that illustrious and 
highly-celebrated man— and Mr. (yConnell, whilst also a prac- 
tising barrister, in the 48th year of his age, and before he had 
fUlen on the evil days of the rini and mischievous agitation, 
unvaried by the production of a single specific measure for the 
remedy of the evils he spent his latter years at once in de- 
nouncing and aggravating. Saving some excellent touches of 
delineation in the matters of personal demeanour, gesture, and 
peculiarity, which are true to the life, it must, we think, be 
pronounced of this sketch of (yConnell, that it falls below its 
subject, seeing that he had already attained, at the time it was 
taken, the position of by &r the most remarkable man at the 
Irish Bar, being then in the three-and-twentieth year of his 
career. For the reason above intimated, our readers will not 
desire, we apprehend, that we should place before them any of 
the details of this portraiture, especially as — unlike the case of 
Woulfe, who, in fact, was as unlike (yConnell in most points as 
one barrister can be unlike another — ^this account of him has 
been long before the public; whilst quite as little, if not less, 
can be derived from the consideration of it for professional pur- 
poses, whether of imitation or study. Looking at O'Connell, 
however, as a whole, and considering his wonderfol power with 
Irish juries, his wide practice while at the Bar, and his enor- 
mous practical power over his countrymen in g^ieral after he 
left the Bar, as evinced by the numba* of members hiafieit re- 
turned to the Imperial Parliament, his sway over those most 
wonderful civil phenomena of our times, the monster meetings ; 
and remembering his influence with the Governments of his 
day, his talents, his singularities, contradictions, foibles, and 
follies — we may be allowed to express a hope that the life of 
such a man may be properly written by some one, or by several 
acting in conjunction, who have known him while living. It 
w31 not be deputed that by such persons only can such a lifb 
be properly written, whilst early anecdotes and traditions, and 
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later facts^ may be supposed not jet to have faded away ; and 
we trust it will be done in such a style that the next genera- 
tion and all posterity may not be left without an adequate 
record of one of^ perhaps, the most eloquent and able and 
duccessfial lawyers, and certainly the most multifarious and 
voluminous public speaker and most powerful politician, not 
invested with office, that Ireland ever produced. 



Abt. VII.— the county courts commission. 

Flnt Report of the Commissioners appointed to inquire into the State of 
the County Courts, and the course of Practice therein, &c, 

HAYING advocated the establishment of local courts in 
this country long antecedent to the date of the original 
County Courts Act (9 & 10 Vict. c. 95), having watched with 
mucli interest the great experiment in legislation which during 
the preceding nine years has been in progress, having always 
entertained a conviction, despite the sneers of those whose 
interests possibly were adverse, that the theory of ''bringing 
home justice to a man's threshold'' might, to some considerable 
extent at all events, successfully be reduced to practice, we avail 
ourselves of the very first opportunity which presents itself of 
calling attention to the recently issued Report of the County 
Court Commissioners, of discussing its suggestions, analysing, 
so far as may here be practicable,^ the evidence contained in it 
— vindicating what we conceive to be its shortcomings, and sup- 
plying its deficiencies. 

That the principle on which County Courts were originally esta- 
blishedissound we never doubted — ^the principle is thatof affording 
to the poor man a means of " righting" himself by proceedings at 

- ^ The remarks offered in the present paper will be found to &P]ply 
exclusively to those portions of tne Report of the Commissioners which 
concern tne jurisdiction of the County Courts. 

VOL. LIV. NO. CVIII. S 
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once '' simple^ cheap, speedjr, and final." '' The object/' remark 
the Commissioners/ " which the Legislature had in view when 
it established the County Court evidently was to secure to the 
public the benefit of a local tribunal in which claims of a 
moderate amount, and not complicated in their nature, might be 
enforced with cheapness and rapidity/* That the principle thus 
expounded has worked well we may assume from the same tes- 
timony/ which says that during the period which has elapsed 
since the establishment of local courts, '' the experiment has been 
eminently successful, and benefits have been conferred on the 
community by means of those courts which it is perhaps difficult 
to exaggerate. Honest claims have been enforced, and injuries 
have been redressed which the expense, distance, and delay inci- 
dent to the proceedings of the Superior Courts placed in effect 
beyond the power of the law. Facility to enforce rights has 
checked the commission ofvrrongSj and thus a more desirable state 
of credit and morality has been produced.'^ The preceding alle- 
gation is so important that it behoves us to inquire somewhat 
as to the evidence on which it may be founded. Turning then 
to page 77 of the Appendix to the Report before us, we find 
the following observations of Mr. Fumer, judge of the Sussex 
district of County Courts, pertinent to the point in question : — 

" The moral influence," says this witness, " of the County Court 
has been such, that it has very much improved the condition of the 
agricultural labourers. They used formerly to get hopelessly in debt 
to the country shopkeepers, and, being reckless of the consequences, 
they spent their money on the Saturday night at the public-house ; but 
now, I am told, and I believe it is the fact, that the agricultural 
labourers, being emancipated from the thraldom in which they were 
held by the shopkeepers before, take their money home to their wives, 
who go with that money in their hands to the shops, and get much 
better served, and in every way more advantageously to the family. 
In fact, that result is so fully confirmed, that I am told the country 
brewers begin to complain of it. I have heard as a fact, that the 
brewers in the country complain that the agricultural labourers do 
not spend so much money at the beershops as they used to do ; and 
1 have no doubt that it is in a great measure to be attributed to the 
moral influence of the County Courts." 

That much odium has unduly been brought upon oqr local 

Courts by the unfcnrtunate selection whieh has in some instances 

> Report, p. 25. » Id. ibid. 
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been made of jadges to preside oyer them, but especially by the 
want of discrimination which characterised the (Nriginal appoint- 
ment of these judges, that the strong common sense inherent in 
the community has too frequently been alarmed and scandalized 
by displays of want of knowledge and want of temper, to which 
it might be deemed invidious here more specifically to advert, 
are facts patent to the public, which it would be folly, or some- 
thing worse, to blink or to deny. Notwithstanding, however, the 
grievous errors which have been thus committed — errors which 
can in no spirit of fairness be viewed as inseparable firom the 
system of which we speak, — ^it may, we think, be justly assumed 
that the establishment of County Courts has thus far, on the 
whole, been productive of much good. The pros and cons in 
reference to their efficiency are concisely stated by the learned 
Commissioners in their Report^ before us in these terms : — 

'' In the County Courts, the absence of any pre-appointed means 
of separating questions of law from those of fact, tne non-employ- 
ment generdly of legal advocates, the non-attendance of a Bar, the 
rapidity of the proceedings, and the power of the judge finailv to 
decide on all questions of law and fact, except wnere the claim 
exceeds 201, in amount, render the judgment of the Court less secure 
against miscarriage. On the other hand, the Cotmiy Court is near to 
the residence of the suitors^ and the proceedings are simple^ eheap^ 
speedy, andfinaV* 

Assuming, then, that the principle on which local Small Debt 
Courts are advocated is really sound, the question at once pre- 
sents itself, — ^Within what limits are such Courts to exercise 
exclusive jurisdiction ? What is to be deemed a ** small" debt, 
and to be summarily recoverable as such ? This word " small " 
as applied to a debt is manifestly relative only, and we agree 
with the Commissioners, that ^'it may be conveniently treated 
for the purposes of jurisdiction as embracing claims not exceed- 
ing 20/.'^ * We should indeed have thought that a like limit in 
lieu of the present (5Z.), would have been advisable in actions of 
tort, and that very many actions of trover, trespass, or on the 
case in which damages within the higher limit might be reco- 
verable, would be conveniently and in fitting manner disposed 

1 Page 24. 

' See also, as to this point, the evidence of Mr. Pollock, judge of the 
Liverpool County Court (Report, App. p. 120). 
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of by the County Courts.^ Upou this point the evidence adduced 
before the Commisinonera is indeed somewhat conflicting ; but 
should their suggestion in favour of rendering removable from 
the County Court on special grounds a suit there instituted for 
an amount below 5/. be adopted by the Legislature^ we cannot 
divine what objection there can be to giving to the local courts a 
more extended jurisdiction than they at present possess in actions 
founded upon tort. 

'' As a general rule," observe the Commissioners at pp. 29, 30 of 
their Beport, '' the amount of the claim is a convenient test of the 
importance of the question to be determined, and therefore it is 
generally desirable that where a claim does not exceed 5Z. the cause 
should he irremovable. But it occasionalljr happens that questions of 
great difficulty both of law and fact arise in cases where the amount 
in dispute does not exceed 61, Thus, questions of fact occur where 
the claims belong to a class each of which individually is of less 
amount than 5Z., but which being questions of fact, cannot, as the 
law now stands, be raised before a superior tribunal. Thus, in 
actions by several workmen against a contractor, or by several pas- 
sengers on a railway, or by several customers of a common carrier, 
where in each case the demand does not exceed 5Z., although the 
question is of considerable importance, and in e£fect brings into 
htigation an aggregate amount far beyond 61,, no means exist at 
present of removing such actions into the Superior Court. Again, 
difficult questions of law, other than those which are excluded from 
the jurisaiction of the Court, may arise, or such questions may be so 
mixed with questions of fact as not to be conveniently separated, 
and yet the amount in dispute may not exceed 6Z." 

Now it seems to us that if the power of removal thus sug- 
gested be granted to a defendant in the County Courts no 
objection can successfully be urged against extending the exclu- 
sive jurisdiction of that tribunal in matters of tort to the amount 
(20Z.) which it exercises in regard to rights of action ex con* 
tractu. 

The main question^ however^ transcending all others in im- 
portance^ which arises in connection with local courts as at 
present established, is this : — Should or should not their '' eon* 
current^* jurisdiction be extended, firsts as regards amount, 
where the claim is for a '^ debt^ damage^ or demand ;'' secondly, 

' In favour of the view above expressed, see Report, App. 71 ; in oppo- 
sition to it, see Id. p. 137. 
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aa regards the aabject-matter of the suit— as where the title to 
realty comes in question ? 

As regards amount — ^the Commissioners do not snj^est that 
any extension of jurisdiction should be made save ''that if the 
sum claimed be a balance alleged to be due^ not exceeding 50/. 
after making allowance for a set-off^ if the claim and counter- 
claim do not respeddvely exceed 200/. the case ought to be 
within the concurrent jurisdiction/' Now^ we confess to having 
long entertained an opinion — ^the correctness of which we have 
from time to time endeavoured in various ways to test — ^in 
unison with those who think that the jurisdiction of the County 
Courts in respect of any " debt, damage, or demand/' should 
very materiaUy be extended; and although we should hardly be 
prepared to acquiesce in the view propounded by the judge of 
the Liverpool County Court, ^ that a plaintiff should have the 
power of suing before the inferior tribunal ybr any amount what' 
ever for which he might be advised to resort to it, we neverthe- 
less think, that the concurrent jurisdiction of this tribunal 
might, with great benefit to the public, be made to embrace 
claims much larger in amount than those of which it can at 
present (unless by consent of parties) take cognizance. 

''I am quite certain, at present/' says the learned judge just 
named, " that a great number of actions, principally connected with 
mercantile affairs, are not tried solely because there is no tribunal to 
which ready access can be had ; as, for instance, a ship comes into 
Liverpool to-day, a cause of action arises within the following fort- 
night or a month either by or against the captain ; the only witnesses 
who could support that claim, or meet it if Drought, are persons con- 
nected with the vessel ; they are in Liverpool and in this country but 
for a very short period of time ; they permips never return ; the cause 
of action existing, and a debt being undoubtedly due, the man to 
whom that debt is due never can bring an action to recover it, because 
he has not the opportunity at present of having recourse to a tribunal 
inexpensive and close at hand; his witnesses are gone, and the 
remedy is lost for ever. I have reason to know that that occurs 
almost every day in Liverpool, and has occurred almost every day, I 
believe, for many months or years." 

The great risk of a failure of justice above indicated as likely 
to be continually incurred in large commercial seaports, or even 
in manufacturing towns, may, under the present system, thus 

* Report, App. p. 120. • 
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be obviated^ where the debt sought to be recovered does not 
exceed 50/. — a special application is made to the judge of the 
local court to bring on the particular case^ out of its regular tum^ 
at thie earliest possible day ; that application being acceded to^ 
and the parties being thus brought into courts the action is tried^ 
the debt is recovered^ and ^^ the witnesses separate and never 
could be got together again!* Let us take, on the other hand, 
a case in which the debt claimed greatly exceeds the present 
statutory limit of jurisdiction of the County Court — the plaintiff 
is then compelled to wait perhaps six months for the assizes ; 
but long before their arrival, the witnesses who could support 
his case are separated, wide, maybe, as the poles asunder, ^' and 
never can be got together again.** The consequence of this 
defective state of the system of administering justice is, '' that 
merchants continually submit to losses for which they have a 
clear right to be indemnified, solely because they cannot go and 
try their case at once, and because they can never obtain by any 
possibility the opportunity of trying it anywhere at any other 
time/' 1 

In any case of peculiar urgency, such as that at which the 
above remarks are levelled, we would suggest that a County 
Court judge should, on the production of proper affidavits, or 
even on an oral ea^ parte statement of the claimant, have a dis- 
cretionary power to entertain the case, quite irrespective of the 
amount sought to be recovered ; but that if judgment be given 
at the hearing in favour of the plaintiff, it should be competent 
to the defendant, on paying into court or giving security for the 
amount of the judgment debt and costs, to appeal upon any 
question of law to a superior court. It seems to us that the 
exercise of a very moderate amount of caution and discretion 
by the local judge would readily frustrate any attempt which 
might be made, improperly to give jurisdiction to his court in 
respect of matters not within its ordinary cognizance. Nor does 
it appear to us that the plan here suggested would, in practice, 
be likely to operate ^.t all harshly towards a defendant who could, 
of course, if so minded, obtain the verdict of a jury in the infe- 

* See the evidence of Mr. Joseph Pollock, judge of tlxe Liverpool County 
Court (Report, App, p. 122). 
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nor court upon questions otfact, and the judgment of one of the 
courts at Westminster in regard to any question of law which 
might arise at the trial. 

It will be distinctly understood that our proposal (which we 
respectfully press upon the attention of the legislature) to con- 
fer upon the County Courts an extraordinary jurisdiction, unli- 
mited as regards the amount of the claim to be inyestigated, is 
itieant to apply solely to the class of cases already sufficiently 
indicated, and as illustratiye of which the following apt instance 
is given in the evidence of the Liverpool County Court judge, 
contained in the Report which gives occasion to this article : — 

" Two or three weeks since," says the witness in question,^ " an 
application was made before me, on a Friday, for a simmions return- 
able on Saturd^, which is the only day, at present, on which I do 
not sit ; I decuned, therefore, to entertain the summons, but I 
offered to grant it returnable on Monday morning, the first thing. 
They acted upon that permission ; but on the Saturday aflemoon 
the man had lefb, and the debt was lost. If I had been sitting on 
the Saturday morning, the debt would have been recovered." 

The broad questions, however, yet remain for consideration, 
What should be the limit, as regards pecuniary amount, of the 
concurrent jurisdiction of the County Court under ordinary cir- 
cumstances? Should it have any and, if so, what jurisdiction 
where the title to land is brought in question? 

Now, the leading arguments, so far as we can collect them, 
urged in favour of restricting the jurisdiction of the County 
Court within its present limits are as follow : — The object to be 
effected by the establishment of County Courts was, as already 
stated, in the words of the commissioners, at p. 131 of this 
article, lo secure to the public the benefit of a cheap and prompt 
adjustment of claims accruing to them, such claims being of a 
moderate amount and not complicated in their nature. The 
County Court was meant to be emphatically the " poor man^s 
court,^^ the tribunal to which he might resort without fear of 
finding himself exposed to delays there in consequence of the 
competing claims of wealthy suitors and .the right to pre- 
audience assorted by such professional advocates as might be 
engaged by them. It is said, indeed, and probably with truth, 

» Report, App. p. 122. 
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tiiat if the time of the Connty Coiirt judges were further occupied 
by casting upon them the task of adjudicating upon claims 
much exceeding in amount those which at present come before 
them^ the amount of business in arrear must rapidly and pro- 
digiously be augmented^ and that the machinery erected for the 
administering of local justice would eventually be brought to a 
stand-stiU. 

That there is some considerable force in the objections just 
stated^ we willingly admit ; that they altogether dispose of the 
question (which has much occupied the mind as well of the 
public as of tiie profession) in regard to the policy and expe- 
diency of extending the jurisdiction of the County Courts^ we 
utterly deny. That the objections aforesaid^ or some objections 
analogous thereto^ have much weighed with the commissioners^ 
we cannot reasonably doubt ; for their recommendations touch-' 
ing the matter before us are but scanty and restricted. They 
propose (first) that where the amount claimed in the County 
Court fells within its present concurrent jurisdiction^ i. e,, where 
it exceeds 5/. in tort and 20/. in contract^ but does not exceed 
50/.^ the defendant should be permitted to express his dissent 
from the plaintiff's choice of tribunal^ and should be permitted 
to try in the superior court, without assigning any reason for 
so doing, on giving satisfactory proof that his objection is not 
for the purpose of delay — ^in other words, on giving security for 
the amount claimed and costs in the superior court, or on 
making a deposit to the like amount, the costs in the court be- 
low being treated as costs in the cause. The commissioners 
propose (secondly) that where the sum claimed in the County 
Court is a balance alleged to be due not exceeding 501,, after 
making allowance for a set-off, provided the claim and counter- 
claim do not respectively exceed 200/., the case should be within 
the concurrent jurisdiction of the superior and inferior courts. 
They propose (thirdly) that the concurrent jurisdiction of the 
County Court should be extended to actions of malicious prose- 
cution; and (fourthly) that when in an action brought in the 
superior court it appears that a sum not exceeding 50/. is 
claimed in an action of contract, or that the claim is reduced 
by set-off, payment, or otherwise, to a sum not exceeding 50/., 
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a judge shall be empowered to direct^ on the application of 
either party^ and on such terms as he shall think fit^ that the 
caude shall be heard in a County Court. 

Of the first of the foregoing suggestions^ ire confess that we 
cannot^ with every feeling of respect for the commissioners, 
bring ourselves cordially to approve; we fear that, if adopted, it 
will c^ierate in practice to increase Utigation, and to subserve 
unworthy ends. We think that the great desideratum in con- 
nection with local courts is the attainment of justice there — is 
promptitude in the adjustment of difEerences — is finality ; and 
we cannot very clearly recognize, in the suggestion to which we 
are now adverting, a desire to effectuate these objects. Of the 
second of the propositions above enumerated we unhesitatingly 
approve ; and of the last we will merely say, that it appears to 
be excellent in tendency, though we entertain considerable 
doubt whether it will so work as to throw much business into 
the County Court. We should have been better pleased if, in 
heu of the proposals aforesaid actually made by the commis- 
sioners, some moderate extension in the jurisdiction of the local 
courts had been recommended by them, together with (if neces- 
sary, as we think it would have been) some corresponding 
increase in the number of the County Court judges. To our 
apprehension, a limit of 100/. for the concurrent jurisdiction of 
the inferior court would not be excessive, its exclusive jurisdic* 
tion in regard to matters of contract ranging, as at present, up 
to 20/., and extending to a like amount in tort, instead of being 
drcumscribed as regards cases of this latter dass within the 
very narrow boundary of 5/. 

The next suggestion of the commissioners to which we would 
advert, has reference to cases in which the title to realty, &c.j 
comes in question within the meaning of the 58th sec. of the 
Stat. 9 & 10 Vict. c. 95 ; where any such question arises indden** 
tally to the claim which it is the immediate object of the action 
to enforce, it is proposed that jurisdiction may be conferred by 
consent of parties on the presiding judge, and that when juris- 
diction is thus given, his decision shall be binding on the parties 
so far as the immediate question in dispute is concerned, but 
shall not be evidence of title between the litigating parties or 
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persons claiming hj, tlirough^ or under tbem in any other pto-* 
eeeding. The mode in which this suggestion of the com- 
missioners would work, if adopted hy the legislature, is thua 
illustrated :— An action may be brought for the value of a tree, 
which it is alleged that the defendant has wrongfully cut down t 
the defence may be that the tree was growing on the defend* 
ant's own land. The question of title to the freehold then 
becomes a question incidentally arising in the cause, but which 
must be decided in order to dispose of the claim. So in an 
action for rent, if the tenancy under the plaintiff be denied, a 
question of title to the tenement may arise. And in either of 
these cases, both parties may be quite willing that the judge of 
the County Court should decide between them, as by virtue of 
the proposed amendment he would accordingly be authorized to 
do. We think that the suggestion here mado by the learned 
commissioners is a very useful one, and trust that it may be 
carried out. It will be remarked, however, that no proposition 
is made in this Report for giving jurisdiction to the loqal court 
in ejectment generally, or where the immediate object of the 
suit there brought is to recover something which the proviso 
contained in the 58th sec« of the 9 & 10 Vict. c. 95, enacts shall 
not be within the jurisdiction of the court — as, for instance^ 
where the claim is for tolls, or the action is brought for the 
recovery of a tenement not within the meaning of the 122nd 
section of the statute just named. In respect of any claioi of this 
latter kind, the commissioners propose, indeed, somewhat to 
restrict the jurisdiction of the County Court, limiting it to those 
cases only where the amount of the s^nnual rent and annual value 
do not exceed 50/., in lieu of allowing it, as at present, to take 
cognizance of cases where the value of the premises, or the rent 
payable in respect of the tenancy, does not exceed the sum in 
question. The nature of the change thus suggested will be at 
once apparent on referring to the clause of the County Courts 
Act above specified, and to the decision of the Courts of Ex- 
chequer and Queen's Bench in The Earl of Harrington v. Ramsay 
(8 Exch. 879, S.C. 2 EU. & BL 669). 

Assuming that the modification thus proposed by the Com- 
missioners is adopted, they think that the jurisdiction of the 
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County Court may usefully be extended to cases '^ where on6 
half-year's rent is in arrear^ and tlie landlord or lessor lias right 
by law to re-enter for non-payment thereof^ but no sufficient 
distress has been left on the premises to countervail such rent; 
knd also to the case of mortgages wh^re the money lent does 
not exceed 100/.^ and the mortgagee is entitled to obtain pos- 
session/' In the latter case, the judge of the County Court 
having power to postpone granting a warrant of possession for 
any period which he might deem fit, and being invested with 
the same powers as may be exercised by the Court in pursuance 
of sec. 319 of the Common Law Procedure Act, 1852, in 
actions of ejectment between mortgagee and mortgagor. 

We are aware that much difference of opinion exists in regard 
to the expediency of conferring on the County Court jurisdiction 
where the title to any corporeal or incorporeal hereditament 
comes in question, and, on the whole — ^bearing in mind, too, that 
ere long we shall have an additional circuit in the year, giving 
increased facility to the suitor — we think that the balance pre- 
ponderates in favour of the view taken of this important subject 
in the Report before us, the true nature of the arguments 
adducible against the extension adverted to is very clearly 
exhibited by Mr. Adolphus; judge of the Marylebone Court, in 
his evidence given before the commissioners. That learned 
gentleman thinks that the change in question is at all event? 
premature, for these reasons : — 

'' 1 question much if the Comity Court system is vet ripe for such 
an enlargement of jurisdiction, and for dealing with the vast ques- 
tions wluch it would sometimes introduce. I will not say that a 
County Court judge ought to be a£raid of having to entertain such 
cases, and of course he would bend his best exertions to this duty if 
required of him. But the alteration would open the County Courts 
not only to disputes between individuals, upon questions of right 
more or less simple, as of boundary or watercourse, but to others, 
affecting great numbers of persons, as of franchise, custom, and 
public nght of wav, which sometimes raise the most difficult points 
in the law, and which parties would often require to have tned by 
juries ; and I camiot help doubting whether the County Courts, with 
the pressure which mauy of them now have upon their time from 
their ordinary business, and with the limited professional assistance 
they receive under the present system from attorneys or counsel, are 
in a situation fairly to meet these £fficulties. The proposed altera- 
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tion giyes to the County Courts a share of the nicest and most 
arduous practice that now devolves upon any judge of a superior 
court at the sittings or assizes. If it were in^du^, there must, 
at all events, be a great deal more latitude given to appeal ; at present 
there is no appeal to the Superior Courts, except on a wrong deter- 
mination of the case in point of law, or an improper admission or 
exclusion of evidence.*' 

Mr. Fumer also sajrs ^ that the giying to the County Court 
jurisdiction where the title comes in question^ would not be 
convenient^ because it would tend very much to destroy the 
utility of the court for the recovery of small debts* "/if 
toould/^ he remarks^ " occupy so much time if we were to try 
titles:' 

As regards jurisdiction by conseni, the commissioners suggest 
that it may expediently be extended so as to embrace all ques* 
tions^ whether of law or of &ct, of which the Courts of Common 
Law have cognisance^ except claims for damages in respect of 
allied criminal conversation. It is sufficiently obvious^ indeed^ 
that a claim of this latter description ought not to be made the 
subject of a proceeding by consent^ as such a proceeding might 
be mischievously used^ with the ulterior object of obtaining a 
divorce^ in which the interests of ike wife might, in her absencCj^ 
be collusively sacrificed (Bep. p. 27). The commissioners think^ 
however, that the provisions of the statute 13 & 14 Yict. c. 61, 
s. 17, as to the mode in whidi the consent of parties is required 
to be given (viz. by a memoraadum in writing, signed by the 
parties or their attorneys, which is to be filed with the derk of 
the Court), should continue operative. 

We have now noticed seriatim the more important of the 
suggestions put forth by the County Court Commissioners, 
having reference solely to the jurisdiction of those local courts, 
as to which they were appointed to inquire. The remarks which 
we have yet to oflfer upon other points mooted in lieir Report 
— especisdly as to the right of appeal from the inferior to a 
superior court--^will appear so soon as may be fisasible here- 
after. We would, however, lose no time in pressing earnestly 
upon the commissioners the desirableness — we would even say 
the urgent necessity — of effecting a consolidation of the various 
* Report, App.^ p. 7U 
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statutes and parts of statutes b^aiing upon the eonstitiition, 
jurisdictioii^ and practioe of the County Courts. Should this 
matter^ however^ not be deemed^ by the learned persons to whom 
we address ourselyes^ as falling within the soc^ or wording of 
the ccmmiisaon under which they act^ then would we beseech 
our legislators when next their attention is direpted to the 
working of the Acts in question^ with a view to their amende- 
ment^ to farour the conununity at large — so many of whom are 
deeply interested in obtaining readily a knowledge of the rights 
and remedies enforceable in the ''Poor Man's Court'' — ^with 
one clearly worded and intdligible enactment (repealing all 
prior l^islation having reference to the matters whereto it 
rdates)^ that shall give him the information which he needs. 



Abt. Vm.— the law of the CONSTRUCTION 
OF WILLS. 

FEW branches of real property law have given rise to more 
multifarious decisions than this. The reason is that the 
construction of wills necessarily calls into action the various 
mental idiosyncrades of the judges who have at different times 
laid down dicta^ rather than principles^ for the guidance of their 
successors. That which appears sufiQiciently to express a definite 
meaning to one mind, by no means conveys it clearly to the 
apprehension of another; and so it has come to pass that 
general principles of construction have not been always found 
to be of certain application. 

A host of decisions are now on record, and the task suggests 
itself to us to give as nearly as the case admits a statement of 
the present law, as it applies to each branch and division of 
obscurity in wills. Our labour will be somewhat diminished 
in this work by the keen-sighted treatise recently written by 
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Mr. Artliar Parsons on the subject/ though it by no means 
exhausts it. 

" Verba intentioni'* has always been the great canon of con- 
struction^ and the usual question in each case is what the intention 
was. There are^ howerer^ certain rules which in a great measure 
aid us in ascertaining this^ but still there is no branch of law 
which requires that we should pay more attention to the cases 
which have been decided upon it. We propose to consider them 
under certain distinct heads. 

Estate. 

. ''Generally speaking/' says Lord Mansfield^ ''no common, 
person has the slightest idea of any difference between giving a 
horse and a quantity of land.'' Common sense alone would 
never teach a man the difference^ but the distinction which is 
now clearly established is this : — ^If the words of the testator 
denote only a description of the specific estate or land devised^ 
in that case^ if no words of limitation are added, the devisee 
has only an estate for life. But if the words denote the quantum 
of interest or property that the testator has in the lands devised^ 
then the whole extent of «such his interest passes by the gift to 
the "devisee." What were such words as denoted the qtuintum 
of interest, and not merely the corpus or designation of the pro- 
perty, formed, and still forms, the subject of investigation in 
all ambiguously worded wills, made before the passing of 1 Vict, 
c. 26, of which sec. 28 dispenses with words of limitation where 
real estates pass, and gives the fee simple without them, unless 
a contrary intention plainly appears. 

The word estate has a technical meaning, and supposing it to 
be used alone, it was always held to pass the fee simple even 
before the passing of the Act. Where it is employed in the 
operative clause of the devise, it matters not that it serves 
another purpose, and also designates the property itself, as in 
these words, " all my estates, lands, &c., known and called by 
the name df the Coal Yard/' &c. (Roe d. Child v. Wright, 7 

* A Treatise on the Law of Wills, with an Appendix, containing the 
Succession Duty Act. By Arthur Parsons, Attomey-at-Law. Simpkin 
and Marshall, London. 
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East^ 259). Also in Gardner v. Harding^ 2 Moore^ 565^ the 
words used were " my estate, consisting of thirty acres of land/^ 
&c. In Doe d. Pottow v. Fricker^ 6 Exch. 610, the words were 
'^ I give H., my estate that I now live in, to my son/' &c. In 
both these cases and seyeral others, it was held that the words 
^^ my estate,'^ had the effect of '^ all the estate that I have in 
Blackacre,^' &c. It is obvions to every one who misleads himself 
by a reference solely to the grammatical construction of sen- 
tences and the plain acceptation of English terms, that thus 
collocated, the words ''my estate '^ mean no such thing; but 
simply indicate the property itself, and not the interest, which 
the testator intended to pass in it. For example, he would use 
the same words in precisely the same sense if he intended, and 
even if he expressed his intention, to give a life estate, thus :--* 
" I give and devise my estate, called Blackacre, to my son A. B* 
tor the term of his natural life, and after, &c., to C. D/' In 
all these sentences the word 'estate' has plainly, in common 
acceptation, to do with locality, and not with interest. But 
law has little relation to common acceptations, and has long 
since attached a magic to the term 'estate;' and so far has this 
been carried in the last case, of Burton v. White, 22 Law J« 
Exch. 129, that the courts now dispense witk the word " my,'' 
which was thought to some extent (though assuredly to a very 
small one) to imply an interest, as well as indicate a place* But 
in this case there was no possessive pronoun used. The wordi^ 
were, " I give and bequeath to my son, J. W., all that farm or 
estate I bought of Mr. B., of London, containing &c., situate 
at Q. &c., and in the occupation of myself," &c. Now, although 
these identical words in the same will had been previously con* 
strued by the same judges in the same Court to carry only a 
life estate {vide 17 Law J. Exch. 827), in vain did Mr. Phipson 
now argue that these words could not be construed into a devise 
of the fee, the word " estate " being clearly used as a synonym 
for " farm," and indicative only of the locality of the property : 
the words not being " all my estate," but " all that farm or 
estate." The Court dwelt on the technical meaning of the word 
*' estate," and Mr. Baron Parke laid it down broadly — and be 
it noted that this is the law on the subject — that "the 
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word 'estate' is sufficient to pass the whole interest a testator 
has in the subject matter^ unless it be controlled by the words 
in the will, which require it to be considered as merely descrip- 
tive of the corpus of the property disposed of by the testator/' 
Thus there is no possibility of the word estate creeping into a 
devise without passing the fee, so long as it is unaccompanied 
by words which restrict it to a lesser interest. In the former 
case of Doe d. Burton v. White, 17 Law J. Exch. 827, it had 
been argued in vain that the after words in the same will, 
namely, ''I give and bequeath the rents or interests, &c., shall 
go to the person I have left the estates and properties respect- 
ively to,'' were explanatory of an intention in the operative clause 
of the testator's meaning in using the words ''farm or estaiey" 
and showed he intended all his interest therein to pass. In the 
later decision it was so held without recourse to this auxiliary 
clause at all ! It may, however, be safely laid down that the 
operative clause determines the interest which passes under it. 
Bandel v. Tuchin, 6 Taunt. 410, and many other cases have 
decided that where the operative clause does not pass a fee, no 
words elsewhere introduced can. Since the passing of 7 Wm. 4 
and 1 Yict. c. 26, where words of inheritance are unnecessary, 
even without the magic word 'estate' in order to pass the fee, 
"I give Blackacre to John Smith," carries the fee without 
more words, and not merely a life interest, as it would have 
done before the passing of that Act. 

Real Estate. 

It is oftien difficult to distinguish when real estate passes, 
where no real property is specifically named. The last case 
sufficiently illustrates this, and show? how such wills are to be 
construed. The testator bequeathed his property thus: "I 
give, bequeath, and dispose of all estate, effects, and property 
whatsoever and wheresoever, which I am now or shall be pos- 
sessed, or over which I have any right or power of disposition^ 
unto," &c. (trustees.)^ The sole question being whether this 
passed the real estate of which the testator died possessed, the 
Court had recourse to the context, to discover the intention of 
the testator, as laid down in Woollam v. Kenworthy, 9 Ves. 187^ 



The Law of the Construction of Wills. 145" 

which decides thaf the whole scope of the will should be looked 
to ; and also Church v. Mundy, 15 Yes. 896^ which throws us on 
that ordinary sense of the terms used^ which in construing the* 
word estate^ as we hare seen^ the Court of Exchequer sets aside** 
Here the testator had used the terms " principal/' ^* shares/' 
" legacies/' '* interest/^ " bequeath'' (never " heirs" or "devise"), 
all of them applicable to personalty only, and not to realty. Then, 
again, be had directed the trustees, their executors and admi- 
nistrators, to stand possessed of the property, charging legacies 
upon it.. AU this showed that the testator had personal estate 
only in his mind when he made this will. Similarly in the 
case of Stokes v. Salomons, real estate was held to be in the 
testator's mind : inasmuch as he had disposed of a life interest in 
one to his son, he proceeds to give, bequeath, anddeme, in the 
event of his death, " all my aforesaid estates and effects." 
This was held to contemplate realty; and consequently copy^ 
hold property, subsequently acquired,' ^B&seA under the will. 

Unless the contrary clearly appears, wills take effect, and 
pass all property in possession of the testator at the time, not of 
the making of the will, but at his decease. 

The liberal interpretation put by Courts of Equity and Law^ 
on the intention of testators who use general terms in devising 
their property, is perhaps most of all manifest in the construction 
put on devises of reversions. Ever since the time of Lord Hard- 
wicke, it has been settled law that a general devise, or rather a 
devise of a reversion in general terms, passed the fee, and not 
the mere life estate. It has also been long ago decided, that 
the reversion cum fee passes even where it is not named, but 
where such words are used as " all iny lands not before devised," 
although a life estate has been given in them to A. B. Of 
course reversionary interests expectant on estates tail go by the 
same rule, however remote; and as the only question is, what 
did the testator intend, and as great latitude is given in' con-^ 
stming the non-legal expressions he may use, it requires very 
desperate blundering, and excessive inadvertency, to baffle the 
generous desire of the Courts to open the net wide enough to 
impute all kinds of reversionary interests to the mind of the 
testator. It is not in the least necessary that he should correctly 
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state tbe limitations consistently with the possible events on 
which the reversion may fall into his possession. He is allowed 
a license of blundering to such an extent, that, in one instance, 
a reversionary estate was held to pass under a will, in which the 
testator expressly declared that he had no interest 1 (Doe d. 
Howell V. Thomas, 1 Scott* s N. R. 360.) Here he actually 
possessed a disposing power over the reversion in fee of certain 
estates, Umited to his sons in strict settlement ; though fully 
believing he had no such power, he said so in his will. It is 
therefore quite immaterial that the testator had no such inten- 
tion in his mind when he made his will, where the words used 
are large enough to pass the property, and he really has i^ dis- 
posing power over it. Where his language is ambiguous, and 
there is other property to which the limitations are applicable, 
still in such cases, if it be possible to extend the scope of the 
words used so as to embrace a reversion, however remote, it is 
done, as was amply decided in Mostyn v. Champneys, 1 Scotfs 
N. B. 293, where the reversion in fee was expectant on an estate 
tail of which the testator was tenant-in-tail ; but it was held 
that, having used the words ''estates, whatsoever and whereso- 
ever, over which he had any disposing power,^^ they carried 
reversionary estates as well, though he had them not in his 
contemplation at the time. 

Another class of cases is well illustrated by the decision of 
Lord Eldon, in that of Church v. Mundy, 12 Yesey, 427, where 
the testator, having a reversion in fee expectant on an estate 
tail in his brother, devised all his real and personal estate to 
B. for her life, and on her death to his said brother and his 
heirs ; but in the event of his death before B., then to B. absou 
lutely, and at her disposal. Lord Eldon decided, that the 
reversion passed, notwithstanding that the property passed 
according to the limitations was only such as B. might first 
enjoy during her life, and which the brother might ttJLC after 
her death; whereas the reversionary estate in question oould 
not fall within these conditions, and could come to B. only after 
the death of the brother and his heirs. But Lord Eldon laid it 
down, and certainly in accordance with common sense, that 
inasmuch as the testator had no other real estate to which the 
limitations could apply, and he clearly had a disposing power 
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over the reyeredon, it was better to give the fullest scope to the 
words iisedj ''all my real estate/' than to supply the deficiency 
by conjecture. 

It seems^ therefore, that where there are no express words 
which carry the fee in reversion, the Courts will import firom 
the contei:t the probable intention of the testator to give that 
effect; and that where there are express wcxrds, broad enough 
to include the reversion, it will pass without the testator's in- 
tention at aU; so strong is the inclination to give the largest 
possible construction to wills, and to extend the net to its utmost 
possible limit. 

In a similar spirit, it is not necessary in order to an estate tail, 
that it should be created by the prop» words of inheritance, so 
long as they ean be implied firom the context. The explanation 
of latent ambiguities is also conducted on the same principle. 
In B^rvosconi v. Atkinson, 17 Jur. 128, where Sir J. Page 
Wood, y .C, held that " intestacy was the very last resort which 
the Court will be driven to adopt,'' extrinsic evidence was 
admitted to show the person who was the legatee, it being 
uncertain whom the testator meant, owing to a latent ambi- 
guity ; and this is not unusual, but of established usage. Even 
where thore are two perfectly irreconcilable and repugnant dispo- 
sitions of property, the Court is nowise at a loss, and settles the 
matter by giving effect to whichever stands last. Q^ieral are 
preferred also to specific legacies. (7 Hare, 882.) 

The case of Butt v. Thomas (the latest decided, and reported 
in ihe Law Times of June 80) affords a further illustration of 
the construction of wills, as regards estates for Ufe, or in fee, <x 
in taU. 

The descent of vested remsdnders has also been the subject of 
conflicting decisions and complex law. One of the latest cases 
decided in connection therewith being Shum v. Hobbs (24 Law 
Joum. Chan. 877). 

There are many other branches of the law, having reference 
to the construction of wills, which open up subjects of much 
importance, and on which light may be thrown by further 
investigation and analysis : to these we shall probably recur in 
a future psqper. 
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Art. IX.— the STATUTE LAW COMMISSION. 
Our Legisultiye Sebastofol. 

THIS is the great mystery of the day — a great mystery in 
the sense of a great work — ^and in the sense of a great 
secret. 

In the former sense, it might solve many difficulties, both in 
political and hi legal statesmanship. Administrative reform it 
might relieye of half its difficulties; and in like manner, by 
placing the law iu the simplest state practicable, &cilitate legal 
education of the future members of the profession; give ns 
advocates no longer devoted to one or two comers of the field 
of law, and judges, both in our local and general courts, who 
shall be masters of the principles and practice of jurisprudence ; 
and, finally, by the illustration which our law iu action would 
receive from the publicity of the tribunals by means of the 
press, a people conversant with law in its higher as well as its 
ordinary relations and effects. 

So many wonderful things have happened in our time, that 
we would fain hope this consummation, withheld from us for 
800 years and more, may finally be vouchsafed to some among 
us living at this period. 

Our great difficulty is the mystery of the proceedings of the 
Commission. Discussions have taken place among its members, 
and a course has been marked out, but nobody knows what it 
is ; and so it is shut out fi*om that wholesome discussion by 
which public opiuion is formed, and brought to aid useful 
public undertakings, while distrust, like a mist, hangs over the 
operation, and it is thought to be a job and a failure. 

One cannot visit either House of Parliament without wit- 
nessing scenes which make one yearn for the firuit of the labours 
of the commission. Bills, or embryo statutes, are introduced, 
in disregard of the law, hi disregard of the labours of the same 
legislative body at the same time, and in disregard of the objects 
aud uses of the very persons and authorities for whom they are 
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intended; and some thirty or forty measures are night after 
night straggling for a hearings till at last the House^ worn out 
with much importunity^ passes them^ without having a discus- 
sion at all^ the weary member having watched and waited many 
a day, being called away by other avocations, or fairly exhausted. 
This is a serious matter, not to be vindicated by the plea that 
men's minds are occupied with war. If war be so engrossing^ 
let provision be made for the other cases which will not await a 
return of peace. 

In the present case, we have to some extent that provision in 
the Statute Law Commission ; and it requires but such a busi- 
ness-like and firank dealing with the powers which that com- 
mission enjoys, to earn for it a position and a usefulness that 
will make it one. of the best and most dignified institutions that 
we have. Let it but ascertain the law as it is, and thus give 
the basis of operation for the legislature in its proper work. The 
history of the comnussion, its circumstances, and its manner of 
action, so mysterious and reserved, have not only not allowed 
it to acquire credit and influence, but have deprived it of the 
prestige which it would have enjoyed. 

Of this there is abundant evidence in the proceedings of the 
House of Parliament in the present session. In the House of 
Lords, where the greater number of its most distinguished 
members are to be found, a marked, even sullen silence barely 
broken : in the Commons, one or two divisions, in one of which 
the Government were signally beaten, and in the other nearly 
so, although three Cabinet Ministers had spoken earnestly, and 
at large, upon the matter. 

Unfortunately, these proceedings have been insufficiently 
reported, from the circumstance, as we apprehend, that the con- 
solidation of the law has not yet attained, in popular apprehen- 
sion, the character of a great measure, affecting every man's 
interest in every relation, and peculiarly calculated to advance 
every other measure, public and private, either now or here- 
After before the public 

Within the walls of the House of Commons the case is dif- 
ferent. The interest on the subject is great, and every member 
feels that his labours of drudgery will be reduced the moment 
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Hie work is done^ and that each wdl-dlrected step in the progreaa 
nniat sensibly hasten this consequence. 

We wish to assist the aspirations of the House, bysuggesting 
a practical course. 

The natural and well-established rule for the construction of 
statutes^ is^ firsts to ascertain the law; secondly, to ascertain 
the grievance ; and, thirdly, to ascertain the remedy. Let no 
Bill for the alteration or amendment of the law be introduced 
till the Statute Law Commission, or a Select Ciommittee of 
either House, or, mayhap, a Joint Committee of both Houses, 
have reported, in an assigned well-considered manner, the state 
of the law, the alleged or supposed defects, and the remedies, 
as well those which have been adopted in like cases, as those 
which have been proposed for the case in hand. 

This is a work requiring no invention, but simply research—- 
a work which would not involve the supersession of the firno- 
tiouB of higher or more appropriate authorities, but simply 
assistance, and such too as, if properly and systematically oom« 
piled, with sufficient references to the sources of informationi 
might be collated and tested : it would be as laborious as uaefbl, 
but as feasible as essential to the proper conduct of legidatbn. 

The preparation of such a work in detail would be the appro« 
priate duty of the Statute Law Commission, or rather of those 
professiomd persons whose assistance the Statute Law Commis- 
sion employs. 

The Le^ature, having before it its material so well arranged^ 
might proceed by two methods in the execution of its work— « 
by resolution and by iostruction. By resolution, as to the prin* 
ciples of the measure; by instruction to its committees as to the 
details. 

Having, in the first instance, or with the aid of subsequent 
experience, framed standing orders for its guidance in the struc- 
ture and language of its acts, officers corresponding to the 
examiners of Petitions and the Committee of Standing Orders^ 
might be employed to examine the Bills, in order to ascertain 
whether they had confermed to the laws of Parliament in force 
as to such matters. 

In this way. Parliament would be relieved of a class of opera- 
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tions wliich it cannot satisfactorily perform^ while its own proper 
objects^ the principles^ the general details, and the final sanction 
of the completed measure, would rest with it. 

And after a very little while, firom having the benefit of esta« 
blished rules and practice, its acts would become consistent and 
uniform, and there would be left time enough for those discus* 
sions on great questions which are at once its forte and its 
liking, and its appropriate duty. 

But to give directness and steadiness to the course of pro- 
ceedings, a new arrangement of its business should be adopted, 
similar to that which has takoi place in the conduct of Private 
Bill legiAlation. 

At present, the orders of the day teem with measures in every 
stage of advancement, the consideration of which is usually 
postponed to that of some engrossing subject, and then, at the 
dose of the night, proceedings are hurriedly takai, or again 
postponed to some future day. The convenience of the mem- 
bers who have devoted themselves to the task is not consulted; 
and at last the measure comes on suddenly, and l^ surprise, in 
the absence of those who would best assist the ddiberations of 
the House upon the matter; and intrigue, jobbery, conceit, 
ignorance, and incompetence succeed in the conduct and carnage 
of a measure which is to whip, with the bite of scorpions, the 
public, public officers, judges, statesmen, and the l^islature 
itself upon future occasions. 

Without quaxrelling with the standard cry of the Administra- 
tive Beformers, " The right men in the right places,^^ we would 
suggest a companion one, ''The right work at the right times.'' 
We believe that by the neglect of this maxim, much talent and 
energy among our public men are sacrificed. 

We propose that, after the private business and the interpel- 
lations of the minister, which have now become a rule of the 
day, are disposed of, say at five or half-past five or six, the Bills 
in some given stage should be taken in the order in which they 
have arrived at that stage ; and that all questions involving great 
debate should be disposed of at a later hour, say eight o'clock. 

Thus, we would assign to Monday, at that period of the 
night sitting, motions for leave and first readings; to Tuesday, 
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second readings; to Thursday, committees; to Friday, third 
readings ; leaving Wednesday as now for measures of great detail 
or for adjourned debates, and the whole of the eyening after 
eight o'clock for the parler of Parliament* 

The Bills being taken in due order, everybody would know as 
nearly as possible the period of their discussion ; and the waiters 
for the next coming measures would always assist in constituting 
an audience for that on hand. 

By assigning measures in the same stage for the same even- 
ing, the considerations applicable to that stage would be more 
thoroughly regarded, and the interval of eight days or so be- 
tween one stage and another would prevent precipitation* 

The private business moves forward with great regularity. 
Why should private business fare better than the public ? Why 
should not the agencies and methods, which are successful in 
the former case, be used in the latter ? Why should the House 
pay so little regard to what is constant, and yield so willingly to 
irregular courses ? Do not sacrifice all to routiae ; but, on the 
other hand, do not sacrifice all to disorder. The rule of all 
good organization is to provide for the constant and regular — 
well-appointed regular means, with due times and seasons, giving 
room for matters of extraordinary pressure and emergency* 

As soon as the House should find itself affected daily by the 
measures submitted to it, it should insist on due preparation, on 
simplicity and uniformity, ia everything, in short, which would 
assist and facilitate its labours. 

We have heard, however, that this arrangement would inter- 
fere with dinner-time. We think not : the diners are not the 
workers of the House; the useful members, who do not make 
much show in debate, would be in attendance, and would be 
more fairly dealt with than they are now; for they are often 
kept in the House till after twelve, to do duty with exhausted 
faculties on measures which can no longer be postponed, instead 
of being, as they ought to be, with due regard to the claims of 
health and age, in their beds. 

It is to the want of such arrangements as this, that so dire a 
murder of innocents annually takes place, after as dire a waste 
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of the time and energies of the Honse^ and of its rqtutationr 
among the people for wisdom imd prudence. 

In order to give solidity to these operatiims^ let the Attorney 
and Solicitor General be required to be in attendance nightly 
at that period, and excused at the other periods ; let the late 
Attorney and Solicitor General be also required to be in their 
places^ to give assistance to the House, and for l^ieir labours of 
preparation let them have for each night's attendance a hand- 
some fee, say 60/. per night, or 200/. a week. 

In like manner let the Lord Priyy Seal be a lawyer, and 
charged with the care in the House of Lords of all public mea- 
sures, in 80 £Eur as they affect the law of the land and the general 
interests of the State; and give to him and to the retiring Priyy 
Seal a similar fee for their assistance. 

In the space of one short session our legislation would assume 
a totally different character. The Statute Law Commission 
would be brought into active play, and the whole business of 
Parliament would assume a regular and efficient character, cal- 
culated to restore its reputation, and prevent the damage to the 
constitution which is resulting from its present conduct before 
the people. The derk of the Parliaments, and the derk- 
assistant of the House of Lords, the clerk of the House of 
Commons, and the coimsel to the Speaker of the House of 
Commons, all gentlemen of excellent capacity and good dis- 
positions, would be severally aiding, with tasks comparatively 
slight, from being divided among numbers, and assisted by the 
law officers of the departments; and we should be as much 
surprised at the facility and efficiency of our business as we 
are now disgusted with its hindrances and miscarriage. 

Unceasingly we shall urge attention to these matters, and we 
would fain hope that our Statute Law Commission will cease 
to be the legal Sebastopol, which shuts out all who would in- 
trude their investigations, either as friends or foes, making the 
Government an instrument to defend it against the interests of 
its members, and needlessly bringing them into disrepute. 

Publicity would disclose its plans and operations, and possibly 
vindicate its purposes ; while, perhaps, it would show that it is as 
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mnch oriiqkled by want of meansj as by an imperfect under- 
atanding of the matter among some of its members^ or an im- 
perfect snpport and aasistanoe by others. 

We deprecate this secrecy wbidi obtains, since it leads those 
whose duty it is to discuss the subject, into inaccurate statements, 
or into contradidaons, true perhaps in the letter, but not in the 
spirit. 

The aessbn has not yet manifested any results that do credit 
to the Commission. Its parUamentaiy appearances have not 
been satisfactory; and at this time of writing the estimates 
which contain the provision for the next year have not been 
laid, on ihe table of the House. We understand that some 
among its members plead want of money, and that the habits 
of business and settling the amount of remuneration of the 
workmen lawyers, and paying it when earned, do not do credit 
to the administratiye chaiactes of the Commission. 

The secretary's want of experience in business has been 
aggraYated by the uncertain policy of the Commission. Now, 
on the part of the noble and learned members of the Commission, 
we deprecate the position in which they are placed. It is as 
unfair to them as it is to the public interest, which respectiyely 
they represent. 

Everybody knows how difficult it is to speak out, without 
apparent treason to the body to which you belong, especiaUy 
when you have sat in confidential xnteicourse. It is for this 
reason, as well as for the direction of the public in this com- 
plicated matter, that we seek publicity. Besides, if the public 
knew the nature and requirements of the work, they would not 
only insist that the right men should be put in the right places, 
but that the right means should be assigned to the right work ; 
they would not commit the foUy of giving large fixed sums io 
some of the body without leaving proper funds for the remunera- 
tion of others. Publicity would necessitate a purpose and a 
plan ; and under enei^etic and able guidance the labours would 
be at once energized and controlled. The active independent 
members of the House of Commons have come to find their 
interestin the matter; and we think it w^l not be long ere the 
leader of the House of Commons, of either party in the House, 
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will also find that for the management of its bnainesB^ ihe'oon^ 
solidation of our laws.aa well as the oonsdidation of oar institn# 
tioiis^ is an essential oondidon. We have been obaenring the 
proceedings of the House this session with feelings of pain and 
pity — of pity for tiie sufferings of the attendant ministem and 
members^ and pain for the apparent hopelessness of sneeessfid 
effort to escape from the niaie of confusion in which we now are. 

But meditating much on these things, we have come to the 
abore conclusions^ which we submit for the consideration of 
such of our readers as have a place in Parliament. 

It is far from our intention to impute to the excellent Speaker 
of the House of Commons a n^Iect of any opportanity to im« 
prove; the proceedings of the House attest his readiness and 
ability to do whatever is feasible. His position predudes any 
motion on his part. This should be the work of independent 
members, and of the leading worldng men on all sides of the 
House; and we believe that we speak a well-known truth that 
men on all sides have not only an interest in lesafming the 
drudgery of parliamentary attendance and duty^ but are willing 
to support it by vdce and action ; but there is a want of men 
who^ not fearing the reputation of red-tapism and routine, will 
be willing to give voice and action in the present need. 

On this matter of red»tapism and routine we would say a 
word. We know of nothing in the universe, however wid»* 
spreading and comprehensive, that does not owe its success to 
the fitness of its details, even to the least minutiaa. The 
engineer and contractor learn this great lesson from the works 
of the Creator of aH things ; and they learn, moreover, that it 
is by the development and adaptation of details all predion is 
attainedi 

Mere red-tapism and mere routine are absurdities — so are 
mere speaking and mere declamation. Each thing in nature by 
itself is an imperfeotion ; its perfection is due to itscompre« 
hensiveness, associated with others, and to its completeness. 
' TMs is certain^ that nothing good has come x»it of chaos, 
while chaos, order, and organization are indispensable to efficient 
action ; and there can be no (»fder or oi^anisation without pur^ 
pose and plan, without method, men, and money. 
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■ We haye heard much gmmbling about the state of busincsif 
in Parliament; but grumbling inthout adequate effect. Let 
each mau put his grumbling into the shape of complamt, dis-i 
tinctly describing and defining the grievauce as he feels it, and 
then collate it with others; we feel assured that the remedy 
must suggest itself. 

In the mean time we point to the Statute Law Commission- as 
an instrument ready to our bauds. If it be inefficient^ develop 
or abolish it. Development and organization would be our 
policy; development that would supplement and reinforce its 
monbers and its agencies, and organization, which would put 
the right men in their right places, with chance of realizing 
their work with credit to themselves; and if they fafl, of due 
responsibility for their faUore. 

How miserable it is that in 1855 we should be urging what 
ought to have been done in 1858 ! How great the crime of 
those who peril a nation's greatness in this matter ! The day of 
punishment and disgrace must surely come, and each year brings 
it nearer. 

POSTSCBIPT. 

We had written our remarks upon the Statute Law Com« 
mission before the announcement of its Report; which has ap- 
peared too recently to admit of our noticing its contents in our 
present number. It is signed by all the Commissioners, except 
the Attorney and Solicitor General; and we gather from the 
conversation between Lord Lyndhurst and the Lord Chancellor, 
and the recent notice by Lord Lyndhurst on the Government 
measures of Law Beform,that this omission has much significance. 
It is understood that those learned personages have not only felt 
much difficulty in maintaining the position of the Commission 
in the House of Commons, particularly on the motions of Mr, 
Locke King^ but that they hold views on the course proper to 
be adopted on dealing with the consolidation of the Statute 
Law, much at variance with those which the Commission has 
adopted. In the minutes of the proceedings of March 14 and 
May 23 these views are described. 

In the proceedings of Feb. 7 it appears, however, that Mr* 
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Bellenden Ker, whose fanction it is to consolidate the kw, has 
been engaged in a work of a wholly different character, viz. the 
criticism and revision of the Bills introduced into either House 
of Parliament; and as a specimen of his skill on that task, has 
given a note (m the Personal Estates Intestate Bill, which, by 
the energy of Mr. Locke King, has passed the Conmions. It 
would be worth while to inquire how far we are indebted for 
this unconstitutional performance to the services of Mr* Locke 
King, in urging the attention of the Commons upon the pro- 
ceedings of the Commission* 

The task of timely revision would be a wholesome one ; but 
it should be exercised impartially, openly, and by the recognised 
ministers of the two Houses, and done too in a manner to assist, 
and not to hinder: and the communication should be made 
while it is possible to turn the suggestions to some account. 

We trust that the House of Commons will caU for aU the 
other reports upon its Bills; for the terms of the appointment 
of Mr. Bellenden Ker — ^for his instructions; and the general 
Isolations for the safe conduct of so difficult and delicate a 
duty. 

The observations on the Expurgatory list of Statutes and 
Mr. Coode's Digest, which form the sixth paper in the Appendix, 
also call for remark and severe reprehension. 

It would seem that these Reports are to be made the means 
of carrying on the wars of Mr. Bellenden Ker ; that his energies 
are directed to controversy, and not to action. He is skilful in 
showing why we should not do this or that, but not in the 
execution of his appointed task. 

We shall endeavour in our next nimiber to give a connected 
view of the whole matter, in the hope of laying the foundation 
of a thorough discussion in Parliament next session. In the 
mean time we postpone our notice of the Parliamentary pro- 
ceedings of the present session, which have been of an unusually 
interesting character. 
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Art. X.— ENGLISH COURTS IN SAXON TIMES. 

An Inquiry into the Anglo-Saxon Mark-ConrtSy and thdr Relation ta 
Manorial and Municipal Institutions, and Trial by Jury, By Willian^ 
Maurer. London : Whittaker and Co., 1855. Pp. 62. 

IT has been for many years an interesting aubject of research 
to trace with accuracy the rise and progress of our civil and 
municipal institutions^ and more particularly to discover how 
far the remains of the institutions established by the Saxons 
during their 600 years' possession of England exist ttt the 
present day, or are to be found modified in our own Courts d[ 
Judicature. 

The publications of Mr. J. M. Eemble have done much 
towards simplifying the inquiry; an excellent article in tiie 
Edinburgh Beview of Feb. 1822, followed up and enlarged (we 
venture to think by the same hand) in Sir Frauds Palgrave's 
elaborate and learned " History of the Bise and Progress of the 
English Commonwealth^'' and the writings of otilier learned 
antiquaries, have gone very far towards an diuddaiaon of the 
government and of the judidal courts of the Saxcms in England ; 
and we may now add to the authorities alluded to, the manual 
before us, being that of a foreigner for some time resident among 
us, who is well versed in the character of kindred institutionB tnt 
the continent of Europe, and who has brought his knowledge to 
bear with judgment and ability on the labours of our best 
EngUsh authors. Moreover, he has avaHed himself of the 
works of Mr. Qtige Bokewode ; of the puMications of the Record 
ConmiisBion here, and of German* authors ; and he has presented 
us with a view of the Anglo-Saxon courts in England, whidi 
expands our previous knowledge. 

The popular belief is, that under the Anglo-Saxon system the 
chief government consisted in a direct appeal to the whole body 
of the people in each particular district ; and the standing boast 
of those who avow themselves the lovers of our Anglo-Saxon 
institutions, in contradistinction to what they assert to have 
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been tiie pirevalence of the Norman feudal syBtem^ i%, that all 
power was ezercused dijfeotly by the people. The truths how- 
ever^ is, that the Anglo-Saxon aystem was a system of local 
sdf-^yemment^ carried out by certain persons chosen or 
selected from the main body: it was a system by which a 
portion of each district acted for the whole ; and when a com-> 
bination of districts took place^ for objects common to the 
whole, the management rested with the persons deputed from 
each divisicm, but acting together for the entire district, 
Wheth^ these deputies or jurors were elected by their fellows, 
or what was the predse mode of selection, does not clearly 
appear. The duties which were committed to them, and the 
mode in which those duties were discharged, are apparent to us ; 
and the continuance of many of the forms, and, with some 
variation, of much of the substance of these Anglo-Saxon courts 
through a period of 1,600 years, and their existence in our own 
day, is an evidence that they were well adapted to many of the 
exigencies, as well of a highly civilised as of the rude and 
primitive, state of society in which they wore framed or grew up. 
The county or sheriff's court sitting monthly, and with the 
ftuitors as judges, was the best and in many counties was the 
oaly smaQ-debt court, until the system received very recently 
its extension rather than its extinction by the establishment of 
County Courts; whilst the increase in the amount recoverable 
in these courts from 40«. to 201., and since to 50/., is but an 
increase meeting the relative increase in the value of money, 
since the days when suitors were first excluded from the district 
courts and sent to the king's superior courts to recover larger 
amoimts.^ The office of coroner, and the right of present- 
ment by the jury summoned to his court, and who make their 
presentment upon view as well as upon evidence, have under- 
gone little change since the days whidi preceded the Norman 
conquest. Mr. Maurer is in error in supposing that at this 

* The Saxon origin of the toum is proved by the fact that it first existed 
in the southern or Saxon hundreds. Neither the toum nor the frankpledge 
existed in the northernmost parts of the country : the toum was established 
in the Wapentake of the Angles by the law of Ethelred : the frankpledge 
was not known along the Welsh borders, nor in the country north of the 
Httiaber. 
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day^ any more than in the days of Alfired, this jury need be 
unanimous : it is sufficient if a majority^ consisting of not less 
than twelve^ concur in the verdict; and so it is also in the 
grand inquest in every county^ city^ and borough, a like number 
making up a majority is enough ; so also is it in the present- 
ments of nuisances and other matters in the courts leet of the 
hundred. The liability of the himdred for damage done in 
riots has remained since the times of the Saxon kings. The 
courts leet have indeed fallen very much from their former 
estate ; the trial of criminals and of important civil causes in 
these leet courts fell gradually into disuse after the appqintment 
of justices itinerant, in the time of Stephen (earlier than 
Henry II., which is the commonly received period), and after 
the increase of justices of the peace, who could be approached 
within easy distance in every part of the country : they were, 
however, regularly held for the appointment of tithing-men or 
constables till within the last few years, when a power of 
appointment was given to the justices of the peace; and yet 
they are holden and will continue to be holden in many 
hundreds, manors, and franchises, for the presentation of 
nuisances, the protection of the free course of the water, and 
the proper fencing of many pieces of land held under Inclosure 
Acts, in which a direct reference is made to the leet jury. More 
recent legislation may take away even this necessity : the rural 
policeman or the inspector of nuisances may supersede the 
Pindar or Hay ward, and there may no longer be presentments 
of a tenant, propterea quod permittet porcos suos vcyare. The 
ale-conners, though quite as much needed to protect the 
public as when our Saxon ancestors coveted good ale and 
punished those who adulterated it, may no longer hold their 
offix;e; scolds may escape the penalties to which they were 
yearly subjected, in the court at which sat their neighbours who 
had witnessed their volubility; there may not henceforth be 
fines for not keeping up the tumbrel and stocks ; the last of the 
pillories may rest as a show in the chancel of the church at Bye^ 
just as the butcher^s bones still inclosed in the chains which 
once swung near the spot where the murdered victim fell, rest 
in the upper room of the town-hall ; but the very fact that all 
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ihese and other fiinctions of the leet jury have oontinaed to out 
own times, and that most of the duties will be discharged by 
other officers, demonstrates that the Saxon institutions were 
modified and not superseded under the Norman rule^ and that 
the system of self-government has supplied very largely the 
wants of the rural districts. 

The question whether these Saxon institutions were equally well 
adapted to the requirements of commerce and the congr^ation of 
large masses of people in cities and towns, must, we fear, receive 
a negative reply. Although it is assumed that corporate bodies 
are of comparatively recent origin,, and an appeal is made to 
the goyemment of many important towns (never incorporated) 
by the leet, yet we are inclined to think that this subject re- 
quires much more investigation than it has heretofore received. 
It is not clear to us that there are not very strong indications 
of the preservation in London, Exeter, York^ the Cinque Ports, 
and many of the places settled by the Romans^ of those muni- 
cipal institutions, which existed in the time of Roman sway : 
these warriors, who occupied in a military sense> rather than 
peopled, the greater portion of our soil, and the traces of whose 
occupation are to be found chiefly in the great highways they 
formed or developed, in the stations they held, and in the villas 
they built near these highways, had undoubtedly a regular 
system of municipal government in oities> towns, and places 
frequented by their ships. Many of the customs of London and 
Exeter, and other places, were part of the Roman system : the 
process of foreign attachment^ for instance, seems to have had a 
Roman origin^ which has never been lost. The very term 
''barons,'^ as chief citizens, exists in London and the Cinque Ports^ 
and towns where the Romans had established Municipia, that is, 
towns governed by Senatores; and it seems to us very doubtful 
whether the guilds and associated bodies existing in other towns, 
some of which have since received grants of corporate rights^ 
were not an extension from the towns of Roman origin to these 
other towns of something more analogous to the Municipia, 
than to the customs of the Saxon Mark Courts. 

The preceding observations will best serve as an introductioa 

VOL. LIV. NO. CVIII. X 



leSl EnffBih Comrts in Sawn Times. 

to ihe perticalar stetemaits of Mr. Maurer^ as the results of thb 
works he has read, and the knowledge he has acquired. 

In the time of Tadtns some progress had been made in the 
oiviliiation of the people of "England ; for the pursuits of agri-^ 
culture are compatible only with some settled habits of the 
people. At first the land brought into occupation was used by 
the tribe in common and its divisions, and in small quantities 
only by families or individuals. The nse of land in commcMi 
still exists in the unindosed lands of the South Downs, and in 
the Lammas lands and common fields, as also in the unindosed 
eommons in many parts of the country. In the Saxon districts 
the bodies politic coincided with the bodies of joint occupiers : 
the rest were bodies rather of a private than a public nature ; 
and these distinctions must be borne in mind to know the rela- 
tive position of the Mark and the Hundred. 

" TThe Hundred represents a division of the country originally 
based on the array of the people. This basis, which is acknowledged 
by those who assign a late period to the establishment of the Hundred, 
is a proof of the early origin of the system. The division into Hun* 
dreds is certainly an artificial one, inasmuch as it is not founded on 
an array of the families and Rentes which constituted a community. 
Still it agrees perfectly with the condition of the Gbthic tribes. The 
'army' and the 'people' are only different expressions of the same 
idea : the army is the array of the nation in time of war ; the office 
of the military commander and the judge apnears always united in 
the same persons ; the division into Hundreds implied at once an 
arraugement serving for both peace and war ; a corresponding divi- 
sion of the territory emanated from this system, and the Hundred 
became thus a district for which a himdlred men had to perform 
military service, and which had an ordinary court of justice. It thus 
formed a military, judicial, and territorial division, common to all the 
tribes of the Oothic race, not only to the conquerors of the Boman 
Empire. It is distinctly mentioned by Tacitus. In the North we 
find the Haerad, which, according to an old tradition, implied the 
same system ; and although the original arrangement of a certain 
number being required was early lost sight of in Scandinavia, and 
perhaps also in Germany, the former existence of such an arrange- 
ment is sufficiently proved by that tradition ; tradition, indeed, is all 
that in accounts of such divisions can reasonably be expected. We 
may find that the Hundreds and Haerads differ very greatly in extent 
of territory, still they present the original system of the political 
organization of the Gothic states, with the ' Hundredesgemote ' as 
the ordinary court of justice. 

" The Hnndred is observable in the original seats of the Saxons 
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and Angies ; the ooiiquei!<m esteUisfaed the nme tystan in Bngiaad, 
most probabl J with strict regard to the state of tfaie popQlatieii, aad, 
as will be seen hereafter, on the ancient mode of conntinff by the 
** store-hundred ' or great hundred. The Hondred was a boohr politie 
like the oommuniiy at large ; part of the temtory occopiea bjr the 
Hondredy the waste land, was held in common by the Dody of the 
inhabitants ; soch were the * HaeKad»- Almaenningar ' in ScandinaTia, 
the * Gentaimende ' in Gkrmanjr. In "Bngland the Hundreds may 
early haye lost their commons, owing, in some parts, to tiie increase 
ot the pojmlation ; in general, however, to the inroumstaneeof ' Folc- 
land ' having fedlan to liurge proprietors ; still Ck>mmons of Hundreds 
can well be traced even in this country. With regard to such land 
held in common, the Hundred, a body politic, was a Mark ; hence 
snoh a district was responsible to the communitv for secret murder 
(murdrum) committed on the commons : this at least waa the origin 
of territorial liability. 

^ In the last pliu;e we have to consider the Hark, properly so 
called, the land occupied by smaller numbers of people, and foit the 
more direct purposes of agriculture, of tiUage and pasturage!, the 
Mark of the village or township. Kinsmen would settle on a terri- 
tory and be neighbours, as they were wont to stand by each other on 
the day of feud and war. The number of setters might be increased 
through the recepticm of new comers, but it appears to be doubtful 
whether, in a pohtical sense, such gente9 had any analogy to those of 
Greece and Some. The people who took possession of a tract of 
land as agriculturists, the members of the Mark proper, appear as 
associations based on the holding of snoh property, not as bodice 
polilic. The Mark was ^potected by tiie law of the state^ it enjoyed 
a special protection, not necessarily on religious grounds, but a pro- 
tection similar to that enjoyed by the Free with regard to his house- 
hold ; hence the Mark, more especially the boundary, was called the 
* Frith.' No one could settle within the Marie without leave of the 
markmen, and the new comer had to comply with the customs of the 
Mark. These customs concerned the usufruct of the land, the tillage 
of the ploughland, or at least the rights of pasture, the settlement of 
dii^utes conoeiiiing boundaries, regulations for the protection of the 
Mfu-k, for keeping the roads in good order, and similar objects. The 
men of the Mark would assemble in a Mark-court, they would elect 
an officer to preside over the assembly, and provide otherwise for the 
wants of the aibsociation. It was only in progress of time that such 
Customs, being entirely based on the special character of the Mark 
as an associati<m of jomt occupiers, would come into existence ^ and 
it has therefore been questioned, whether Mark*<courts could belong 
to the earliest periods, to the time of Tfteitus. The Qerman Mark- 
customs are of comparatively recent date, at least in their present 
fi>rm; they contain unquestionably all thebye-'laws in force at the 
time from which they had come down, and show that the Mark was 
strictly based on joint occupancy of land ; the people of the Mark, 
indeed, inflicted severe punishmente on those ^o nad violated the 
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property of the markmen ; but from this, or from immediate executioit 
of a ' haoidhabbende ' thief, it cannot be inferred that the Mark-court 
was an ordinary tribunal ; moreover, four villages at least were re- 
quired for an extraordinary court. As an association, however, the 
men of the Mark might well enjo^ the ri^ht of excluding a member 
that had been convicted of a crune, and expellin|[ him from the 
' Frith.' Thus the people of Leycester woula bamsh one that had 
committed ^ hamsoken.' In the public courts the men of the Mark 
served as witnesses and compurj^tors. As their common ^p^rty 
was protected, so, on the other side, they, as well as the inhabitants of 
larger districts, such as the Hund]^Bds, were held responsible to the 
community for a crime committed on the commons of a Mark. 
' Murdrum ' was not pneculiar to England, though the Danish and 
ITorman conquerors evidently construed this liability so as to serve 
88 a convenient instrument for the oppression of the conquered.'' 

The Court of the Hundred was held for objects of voluntary 
and contentiona jurisdiction^ but an immediate appeal to the 
neighbourhood might be necessary to secure the execution of 
Justice^ and the men of one village were called together; but in 
general the jury was taken from the inhabitants of the four next 
villages^ and consisted of the earldoman, assisted by two men^ 
twelve men forming the "dozenne;*' these four townships did 
not necessarily^ from the first at leasts form one Mark; they 
were several Marks within themselves; and though the four 
villse formed a judicial district^ it was at first a '^ bidden 
thing;'* hence Mr. Maurer thinks called a "leet.*' The villas 
might be subdivided^ and some of the original leet districts dis- 
membered^ or there were, fix)m the first, large villages laid out 
in a regular plan, with two cross-roads and four wards, like the 
cities of Roman origin; and there was another distinction of 
frequent occurrence : a hamlet being a villa presented by three 
men, the demi-vile equal to two or three hamlets, and the vile 
eniiere, which contained a full leet jury of itself, 

" In the Court of the four villages judgment lajr with the suitors, 
the markmen ; judgment was pronounced accordmg to majority of 
votes. The three men of each of the villages, however, came pro- 
bablv earlv to form a standing magistracy. When a markman sued 
another, the twelve with the Obaldirmon sat as judges. If necessaiy, 
they might, not as a body, but still as judges, take a view of the sub- 
ject of dispute ; from the nature of suits between markmen, such 
views would even be required in most cases : when sufficiently in- 
formed, the case was decided as said before. 

" We have an instance of the twelve men sitting as judges iu the 
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assise of Fitz Aylwin. The twelve aldermen of tlie assize were 
magistrates, elected from, and for, all the wards of the citj ; but the 
origin of this institution must be looked for in the custom of assem- 
bling the twelve men of four wards in a 'bidden thing/ which 
gradually assumed the definite form of the assize. The proceedings 
are exactly like those which we may suppose to have taken place in 
the Court of the Soken. As judges, the XILjurati aldermani pro- 
nounced sentence upon oath ; a majority of votes (seven) decided the 
case ; so they did unquestionably in tne Court of the Socn ; so did 
the ' Sehoeffen* in the German marks. 

'^ But the markmen, or the twelve on their behalf, sat also as a 
^ Wrugegericht ' as in the German Marks. They accused and pre- 
sented persons suspected by the Fama Fatrue as having violated 
the property of the Mark ; tney presented all nuisances, obstmction 
of the roads, and so forth, and then passed judgment according to the 
bye-laws of the Socn, originally with the concurrence of the Uircum' 
stantesy the assembly of the suitors. The jurisdiction of the Court 
extended to cases of open theft, but when a case could not be a^'udged 
within a limited time, or when the markmen had been cdlea upon, 
in an extraordinary Court, to witness the circumstances of a case to 
be prosecuted in a public Court, then they or their Quorum appeared 
there as a collective body of witnesses representing the Fatria^ 
either on their own behalf or that of the plaintiff. Asjudges^ they 
decided a case by majority of votes ; but as presenters^ either in the 
Mark Court, or the public Court, when they did not act as magis- 
trates, but strictly in the name of the community, the Qiwrum made 
necessarily wumimous declarations. Procedure by public accusation 
was undoubtedly early known in the Saxon Mark Court. The mode, 
however, of procedure by inquest and presentment may have been 
more fully established after marks and courts-leet had passed into 
the hands of lords, when the steward of the lord would take regular 
inquests on articles belonging to the Jurisdiction of the Socn. The 
original articles of the leet were gradually combined with those of 
the King's Court of the Hundred held by the sheriff, but are still 
clearly discemible in the long series contained in the 'Yeue de 
Frankpledge.' The functions of the twelve of the leet in manors 
became gradually limited to presentments." 

At the first institution of the toum of the sheriff^ the several 
leet districts appeared before the royal officer^ and made pre- 
sentments of criminal cases which had come to their knowledge ; 
and *^ to give full effect to this system of public accusation, the 
so-called 'collective Frankpledge' was at the same time esta- 
blished ;'' and Mr. Maurer describes Ailly, and on the whole we 
think accurately^ the powers and the obligations of the courts, 
and the persons liable to serve in them, observing, that " the 
Danish and Norman conquerors enforced the collective Frank- 
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pledge^ the latter evidently availing themselves of the institntion 
for political purposes ; and it was partly for this reason that they 
watched so jealously over the privilege of the View, when claimed 
by feudal lords/' 

We are not disposed to go so &r as Mr. Maurer, in ascribing 
a common, or perhaps a cotemporaneous origin, to trial by a 
jury of twelve, applied in criminal as well as civil cases ; in 
the latter it existed at a very early period ; it is not till far 
later times that we find the jury of twelve in criminal cases. 
Sir F. Falgrave maintains that the two juries ought not to be 
confounded, and he is most probably correct ; at any rate, Mr. 
Maurer does not seem to us to have brought forward any suffi- 
cient evidence to show that the same rule applied in early days 
in criminal as in dvil cases. The jury in criminal cases were 
usually the witnesses of the crime committed, or the recipients 
of the testimony of those who were the eye-witnesses, and the 
jurors carried out the law, awarded the punishment, and saw 
that the sentence was fully carried out; they were, in some 
respects, men who had authority to punish in a summary mode, 
not very unlike that in which Judge Lynch administers his 
punishments, in some instances, in another country of Anglo- 
SaxotL origin: the authority of the entire state or district is 
indeed there wanting ; the jurors, judges, and executors there 
combined are not the elect or selected of the mark or district ; 
but they exercise themselves in performing the offices of Saxon 
jurors in criminal cases ; and both, we suspect, are very liable to 
the taunt of those who 

" Oft have heard of Lydford law, 
Where in the mom they hang and draw. 
And Bit in judgment after." 

W. D. C. 
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Art. XI.— the LAW OP LANDLORD AND TENANT. 

Being a Coarse of Lectures delivered at the Law Instttation. By John 
William Smith, Esq., late of the Inner Temple, Barrister-at-Law ; with 
Notes and Additions, by Frederic Philip Maude, Esq., of the Inner 
Temple, Barrister-at-Law. London : Maxwell. 



EVERY -work from the pen of the late gifted and lamented 
Mr. J. W. Smithy whether originally published in his life* 
time^ or^ as in the case of his Lectures on Contracts^ posthumous^ 
has been found to merit the careful attention, and to deserve the 
gratefiil thanks of that learned profession for whose use his 
writings were designed. The volume before us will be found 
fully to sustain the great reputation of its deceased author, and 
as regards the notes and references contained in it, which have 
been respectively prepared and selected with much care and 
discernment, to confer very considerable credit on its learned 
editor. Such were the qualities of Mr. SmitVs mind, such were 
his habits of thought and of analysis, that he was alike fitted to 
excel as a legal writer, to vie with the cleverest in argumentation 
before our Courts in BanCj to search out the latent vice in com- 
plicated pleadings, or to digest and marshal the evidence 
requi^te to support them when unimpeachable. 

To us who have not seldom listened to Mr. SmitVs argu- 
ments in Banc aud in the Exchequer Chamber, his oral style, 
which was usually unimpassioned, correct but not ornate, appears 
strikingly akin to his written style, as exhibited in his well- 
known Treatises; whilst the style in which his lectures are 
penned is almost identical either with the one or with the other, 
save only in so far as it is somewhat simpler, out of due con- 
sideration and regard for the audience to whom they were 
addressed. For such auditors, perspicuity and simplicity of style, 
combined with judgment in the selection of topics for discussion, 
were pre-eminently desirable ; and for each of these requisites 
Mr. SmitVs lectures, as well on the Law of Landlord and 
Tenant as on Contracts, are very remarkable. 
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The work now before us comprises ten separate discourses, 
here '' printed as they were left by the author; all the 
authorities referred to by him being inserted in the text/^ 
'' The editor," however, being " responsible for the foot-notes, 
for those portions of the text which are included within brackets, 
and for the headings to the lectures and the marginal notes." 
The first lecture, which exhibits a general view of Tenures, is 
peculiarly calculated to be useful to the student. It opens with 
some remarks as to the meaning of the words '' Landlord" and 
f' Tenant;" the author observing, that '' when we come to 
inquire what precise relation are they intended to express, there 
are few questions which one feels greater practical difficulty in 
answering ; for, on the one hand, there is no doubt whatever that 
in point of strict law, wherever we find a subject in possession of 
land, there the relation of tenancy is in existence between bim 
and somebody or other, since, according to the immutable rule of 
English law, no subject can have what is called aZ/o^KaZ property, 
that is, land held of nobody. Some one or other must be his 
superior lord; and if no other person, then the Sovereign, of 
whom all the landed property in the realm in the possession of 
subjects is thus ultimately held." It is, as farther observes 
our author, very difficult to express in terms the precise idea 
which we attribute to the words before specified; " but I think 
that I am not far wrong in saying, that when we speak of 
' Landlord and Tenant,^ we have the notion in our minds of a 
tenancy limited in point of duration within some boimds not 30 
extensive as to render the landlord's interest practically worth- 
less, and accompanied by some remunerating incidents to the 
reversion, such as a rent, or at all events a fine in lieu of one ; 
and also by certain obligations, slich as covenants, or where the 
tenancy is evidenced by some instrument not under seal, agree- 
ments for the performance of the duties usually required from 
persons taking the description of property demised; and as 
these are the sort of tenancies which give rise to the great mass 
of practical questions involved in the law of Landlord and 
Tenant, it is to these that I intend almost exclusively to direct 
my remarks." Having thus indicated the main object of his 
Course, our author proceeds to sketch rapidly and tersely the 
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yariotts tenancies of freehold^ or less than freehold^ known to 
■ our law^ making reference also incidentally to the origin of the 
action of ejectment, and specifying with much precision the 
distinguishing characteristics of each of the kinds of tenure of 
which he speaks. 

The three lectures following the introductory one treat of 
the various practically important points relating to the creation 
of a tenancy ; the questions, Who may be lessors ? Who may 
be lessees? What may be leased? The mode in which demises 
are effected ; the nature and incidents of a lease. In this part 
of the work we notice also several useful and well-> written notes, 
serving either to illustrate the text, or to correct it, when 
necessary, by the light of very recent decisions. We allude 
more particularly to the notes upon Estoppel,^ leases by 
ecclesiastical persons ;^ on the operation of the Statute of Uses,' 
on powers,^ on actions of covenant by tenants in common,^ on 
the difference between a lease and an agreement for a lease,^ on 
the different kinds of rents,^ on the construction of covenants,^ 
on covenants to pay rates and taxes,^ and to insure.^^ 

Whilst inquiring, in his fifth and two ensuing lectures, in 
regard to matters incidental to the continuance of a tenancy, 
Mr. Smith applies himself specially to a consideration of the 
law of distress, which he designates as '' the great and peculiar 
remedy of landlords,^' and bearing upon which are included in 
Hie work before us several able and interesting notes by its 
learned editor.^^ The three concluding lectures contained in the 
volume before us treat respectively of points relating to the 
determination of the tenancy, of the rights of parties at its 
expiry, and of the various modes in which changes in the parties 
to the demise may be effected^ Throughout this part of the 
work also are interspersed notes, too numerous here to particu- 
larize, elucidating, with ample care and learning, the more im« 
portant topics discussed or mooted in the text. An excellent 
and well-arranged index crowns the whole. 

1 Pp. 32, 78. « P. 38. » P. 43. * P. 44. « P. 49. 

• P. 71. ^ P. 89. » P. 96. • P. 98. ^^ P. 100. 

^' See pai'ticularlv the note at page 142 in regard to the question — ^what 
is distrainable ? and that at page 161, which elucidates the question under 
what circumstances may a landlord exercise the right of distress. 
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We have not deemed it necessary, in this brief notice of 
Mr. Smith's Lectures on the Law of Landlord and Tenant^ to . 
enter upon a minute analysis of their contents. The learned 
author 'sname and reputation offer a sufficient guarantee for the 
accuracy of the text^ and we can certify to our readers that the 
remarks and references appended by the editor constitute a fit 
and worthy adjunct to it. With one further observation^ then^ 
we will conclude. Mr. Smithes career at the bar presents to us 
a marked exception to the rule that the proficient in legal lite- 
rature must be contented to forego participation id the rewards 
and emoluments which are showered on the adroit practitioner. 
The author of whom we speak^ albeit not immediately successful 
in obtaining a share of business commensurate with his peculiar 
ability^ was^ nevertheless^ fast traversing the pathway to success 
when he was summoned firom the stage at life. In him, the 
flame of a well-assured hope of worldly honour burnt strong^ 
and brightly, whilst the shadows of death were gathering and. 
descending round him. 

The success thus partially achieved by Mr. Smith, and wholly 
brought within his reach, was mainly, as we think, to be ascribed, 
not so much to his undeniably profound knowledge of law and 
legal principles, as to the remarkable perspicuity of his style^ 
which vouched to his readers, as weU for the existence of that 
knowledge, as for the complete and ready command over it pos- 
sessed by its owner. K the remark which we have thus hazarded 
be true, it points to this suggestion, that our legal writers — of 
whom the number is rather on the increase than diminishing — 
win do well to pay somewhat more attention than has hereto* 
fore been usual to manner — ^to the mode of communicating their 
ideas ; and they should not rest satisfied with the conviction — ^in 
most cases, we unfeignedly believe, well founded — ^that the matter 
which they have undertaken to supply has fairly and honestly 
been presented. 

B. 
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EQUITY. 

^' CoN8TEIT€TIVB '* NoTICE. 

Ware v. Lord E^:mont.* 

Th£ doctrine of constructive notice appears to be still as 
ificapable of definition^ and indeed of illustration^ as it was in 
0ie days of Lord Hardwicke. It seems to be well*nigh an 
impossibility to give any description of it^ which will not be 
found faulty upon its first application, or which will not be 
variously viewed by different lawyers, in reference to every new 
state of facts* It is no wonder, then, that for a very long 
period, learned judges have been in the habit of expressing their 
desire not to extend the doctrine. When the Lord Chancellor, 
in Ware v. Lord Egmont, said that, in his opinion, it was " highly 
inexpedient to extend the doctrine, or to attempt to make it 
apply to cases in which it has hitherto been held inapplicable,'' 
lus lordship only, in substance, repeated an observation which 
had often fallen from several of his predecessors. Lord Lynd- 
hurst, in Jones v. Smith,^ said he was '' not disposed to extend 
the doctrine of constructive notice;" and '^ in expressing this 
opinion,^' said his lordship, *' I believe I act in conformity with 
the opinion frequently expressed by my immediate predecessor/' 
And in the same case' Sir James Wigram observed, " the affairs 
of mankind cannot be carried on with ordinary security, if a 
doctrine like that of constructive notice is to be refined upon 
until it is extended to cases like the present. I should myself 
incline to limit the cases to which the doctrine is applied, rather 
than to extend them, were it not that the principle upon which 
these cases are decided is sound in itself." The reason of this 
desire on the part of the judges to limit rather than extend the 
application of the rule of constructive notice was well stated by 
Lord Cranworth, in his judgment in Ware v. Lord Egmont, 
when he said that '' where a person had actual notice, there 
could be no danger of doing injustice ; and he was held bound 
by all the consequences of that which he knew to exist ; but 

> 4 De G. Mac & G. 460 ; and 3 Eq. Rep. 6. 
« 1 Phil. 254. 3 1 Hare, 70. 
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where he has not actual notice^ he ought not to be treated as if 
he had had notice^ unless the circumstances are such as to 
enable the Court to say^ that not only he might have acquired, 
but also that he ought to have acquired the knowledge with 
which it is sought to affect him, and which he would have 
acquired but for his own gross negligence in the conduct of the 
business in question/'^ 

But, however clearly his lordship may have indicated the 
grounds of the leaning in the minds of judges which we 
have noticed, there is unfortunately an ambiguity in the 
phraseology which he uses, which indeed appears to be almost 
essential to the subject; if we may draw such a conclusion from 
the fact that the same equivocal use of terms is to be found in 
the decision of several other able judges, who are generally 
distinguished by their perspicuity and clearness of expression. 
What is the meaning of saying that " where a person had actual 
notice, there could be no danger of doing injustice,'' &c.? What 
is the real difference between actual and constructive notice? 
Is not actual notice an element in nearly every case of 
constructive notice ? How is a man put upon inquiry — ^how can 
be be treated as being guilty of gross negligence for not pur- 
suing an inquiry — unless he has had actusd notice or know- 
ledge (they here mean the same thing) of some fact or state of 
circumstances which lays the obligation of inquiry upon him ? 
And yet we find perpetual obscurity and confusion introduced 
into tiie cases by the illogical use of both these terms. Thus, in 
Jones t;. Smith, Smith, before advancing money on a mortgage, 
inquired of the mortgagor and his wife, whether any settlement 
had been made upon their marriage, and was informed that a 
settlement had been made of the wife's fortune only, and that it 
did not include the husband's estate which was proposed as the 
security ; and though he at first insisted upon seeing the deed, he 
finally advanced the money without having seen it or known its 
contents; on which state of facts the learned Vice-Chancellor 
Says : " It is incontrovertibly clear that Smith had not actual 
notice of the mortgaged property being in any way affected by 
the plaintiff's interest." Now, whatever may be the degree or 
clearness of the notice here, it cannot be denied that it is of the 
same nature and character as what Lord Cranworth calls 
actual notice in the passage already quoted, in which he says 
there is no danger of doing injustice, as the party is bound by 
all the consequences of what he knew to exist. Here the party 
sought to be affected knew of the existence of the marriage 
settlement ; wp do not say, according to the present law of the 

* 3 Eq. Rep. 13, 
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Courts he irvis, or that he oaght to bej therefore affected with a 
knowledge of its contents; but certainly the notice^ as far as he 
did possess it^ was aa actual as in the case where a man is served 
with a formal instrument of notice, or derives his information 
from the immediate exercise of his senses. We find Sir James 
Wigram elsewhere in the same jud^ent,^ after stating that 
the cases in which constructive notice had been established, 
resolve themselves into two dasses, thus distinguishes them : — 
^' First,'^ he says, " cases in which the party charged has had 
actual notice that the property in dispute was, in fact, charged, 
incumbered, or in some way affected ; and ttie Court has there* 
fore bound him with constructive notice of facts and instruments, 
to a knowledge of which he would have been led by an inquiry 
after the charge, incumbrance, or other circumstance affecting 
the property, of which he had actual notice/' The second class 
he describes to be '^ cases in which the Court has been satisfied, 
from the evidence before it, that the party charged had de* 
signedly abstained from inquiry for the very purpose of avoiding 
notice/' Whether this distinction is very logical, may, perhaps, 
be doubted, when we consider that where we have evidence 
that a man has designedly abstained from inquiry, for the pur- 
pose of avoiding notice, we may fairly assume that he has actual 
knowledge (and the same kind of knowledge, it may be, as that 
imputed to the first class of persons) that the property in dispute 
is, ''in fact, charged, incumbered, or in some way affected/' 
But we are at present merely upon the question of the ambigu- 
ous use of terms, and are not attempting to discuss the doctnne 
itself. We find in nearly every one of the cases of constructive 
notice, that it means only a kind of incomplete actual notice; 
and it would not perhaps be going too far to say that the pro- 
position stated by counsel in Procter v. Cooper^ is a fedr account 
of what is now required by the Court, in cases where it is 
sought to apply the doctrine of constructive notice. ''The 
Court,'' said counsel, "will not in a case of constructive 
uotice admit anything short of positive proof of the facts from 
which notice is to be inferred. There must be knowledge of a 
particular fact to construe it as notice, and that fact must be 
of a kind likely to make an impression on the memory/' ^ Thus 
in Ferrars r. Cherry, a leading case on constructive notice, a 
purchaser with actual notice of a post-nuptial settlement, which 
included the estate in question, was held to have had constructive 
notice of the fact, that the post-nuptial settlement was supported 

1 1 Hare, 55. « 2 Drew, 4. 

' And see Ashley v. Baillie, 2 Ves. sen. 370 ; Eyre v. Dolphin, 2 B. & B. 
206 ; Senhouse v. Earle, Ambl. 285 ; Whitfield v. Fausaet, 1 Ves. sen. 392. 
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by an ante-nuptial agreement. In Davies t;. Thomas^ a par- 
chaser was held to have had constmctive notice of a will referred 
to in a marriage settlement^ of which he had actual notice; 
which is only an application of the more general rule, that a 
purchaser having actual notice of one instrument afiEecting an 
estate, has constructive notice of all others that an examination 
of the first would have disclosed to him, if they came fairly in 
his way in the investigation of title.^ Daniels v. Davidson,' 
Taylor r. Stibbert,* Allen v. Anthony,^ Powell v. Dillon,^ and all 
the cases turning upon possession, proceed upon the same prin- 
ciple : there is actual notice of a fact by which the property is 
affected, and it is the duty of the purchaser to inquire into and 
ascertain the particular significance and value of that fact. Yet 
we find Lord Manners thus expressing himself : — '' On pur- 
chasing from Neville (the vendor), the defendant was aware 
that the plaintiffs were in possession of part of this estate as 
tenants; this, I admit (continued his lordship), was not actual 
notice of the plaintiff^s title, but it was constructive notice, and 
would preclude the plea of purchaser without notice.*'^ Upon 
which the learned reporters make a marginal note, which in- 
forms us that '^ a purchaser aware of tenant's possession of part 
of the estate, has [constructive, though not actual], notice of the 
whole of the tenant's interest in the estate.'' Now, if we admit, 
for the sake of the argument, that there was a real ground for 
this distinction, who can pretend to say that it is of the least 
utility? Any one will admit that the introduction of purely 
arbitrary, factitious, and illogical distinctions into law, or any 
other science, can be attended with no advantage whatever, 
while they generally occasion considerable confusion, and ex- 
haust a vast deal of ingenuity to no purpose on the part of those 
who endeavour to maintain them. 

If we were to extend our inquiries into all the different classes 
of cases in which the doctrine of constructive notice has been 
applied, we should discover in nearly every one of them the 
same characteristic in this respect, viz., that constructive notice 
is only imperfect actual notice. Thus, where a man knows that 
the title-deeds are in the possession of another, he is held to 
have had constructive notice of the other's claim on the estate;® 
if a purchaser knows that at the time of his purchase the legal 

* 2 Young tfe Col. 234. 

* Coppin V, Ferny hough, 2 Bro. C. C. 291. In all cases where the pur- 
chaser cannot make out a title but by a deed which leads him to another 
fact, the purchaser has notice of that fact. (Moore v, Bennett, 2 Chan. 
Cas. 246.) 

3 17 Ves. 4a3. -» 2 Ves. jun. 437. * 1 Mer. 282. 

« 2 Ball & B. 416. ? 2 Ball h B. 421. « Hiera v. Mill, 13 Ves. 114. 
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estate is in a third person, he will be taken to have constructive 
notice of what the trust is;^ if a person purchase from an heir« 
at-law, with notice of a will by the ancestor under whom the 
heir daimed^ though he was ignorant of the contents of the 
will^ he will be considered as being affected by constructive 
notice of such contents. But in all these cases^ the decisions 
went upon actual notice of facts, which properly involved the 
whole of the knowledge imputed in each case. There is no 
more reason for applying the term '^ constructive^' in these and 
such-like cases^ than in the case where a person is served with 
a formal instrument — a '' notice in writing/' — ^the meaning of 
which he mistakes^ or which by accident he fails to read, or from 
which, though he does read it^ he derives much less information 
than the law designed it should impart to him^ and less than it 
would have imparted to him if he had read it more carefully. 
Sut who would call this constructive notice? Yet the term has 
been, applied to a very analogous case^ — almost all-fours with 
that whidi we have imagined — ^where a man had the opportunity 
of inspecting a lease^ which he glanced at cursorily^ and read 
but partially ; and he was held to have had constructive notice 
of the contents of the lease. It may appear somewhat jejune 
to expend so much breath upon what^ in the eyes of many per- 
sons^ after all^ may be only of trifling importance ; but we think 
it is never a trivial task to demolish an idol of the Forum^ 
especially in the domain of law, which has, more than any other 
science, suffered from an unscientific, and therefore obscure, 
technology. One or two more instances, however, and we shall 
haye done with this part of our subject. There is a different 
class of cases from any that we have yet mentioned, in which 
the distinction is constantly assumed. In many cases we find 
it laid down that actual notice to the agent is constructive notice 

* Anonymous, Freem. 137, pi. 171. 

2 Smith ». Capron, 7 Hare, 192, where Sir J. Wigram said : ** In this case 
Mr. Capron (the defendant) saw the indorsement on the lease, and by that 
indorsement it appeared that the license to assign was necessary. It is 
also admitted that Jie looked into the body of the lease, and therefore he had 
actual notice of its contents, or snch part of the contents as he thought it 
useful or material to read." He was, therefore, held to have constructive 
notice of a covenant against assignment without license which it contained. 
Here we have the same awkwardness arising out of the inaccurate use of 
words. Because he saw the indorsement, and looked into the body of the 
lease, he had actual [properly eonstructiye, if the distinction b to remain] 
notice of its contents ; not that he had actual knowledge, for that he denied, 
but that he knew of something, and had the means of knowing all that was 
allied against him. Though Sir James Wigram used the word actual in 
his judgment, this case is usually classed amongst cases of constructive 
notice. 
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to the principal. In this class of cases^ perhaps^ more than in 
any other^ there is room for the line of distinction; because it 
is easy to remember some cases where the notice or knowledge 
must be personal; though there may be others where it does 
not^ and should not^ make the least difference whether the 
notice were to ^ man or to his agent. Thus^ notice must be 
personal in all cases where it is necessary to bring the party into 
contempt.^ But we pass over those cases where there may be 
some ground for maintaining the distinction^ and confine our 
remarks to those where none exist, or where, if they do exist, 
they are treated in a wholly arbitrary manner. In Tunstall v. 
Trappes,* it was ai^ed (upon the authority of Wyatt v. Bar- 
welP) by Mr. Pepys and Mr. Turner, on the part of the defend** 
ant, that the notice in that case being to a solicitor, and there- 
fore constructive only, was not sufficient to give priority to an 
unregistered incumbrance over a registered one; and that 
nothing but actual notice had that effect : and Sir John Leach, 
in his judgment, decided '^ that notice to a solicitor or agent was 
CLctual notice to the dient.^^ This is quite true, no doubt, if it mean 
that a legal instrument, called a notice, served upon the solicitor, 
has the same effect in most cases as if it were served upon the 
client ; or that knowledge acquired by a solicitor in a transaction 
or a treaty will be imputed to his client; but to what case of 
notice can we apply the term constructive, if not to this, when 
the person himself, who is to be affected, has neither the know- 
ledge nor the means of knowing that with which he is said to 
be actually, not by implication of law, acquainted? 

Much of this confusion has arisen from the many different 
meanings which are habitually attached in legal phraseol(^ to 
the term notice. It is sometimes used to designate formal com- 
munications made in pursuance of provisions of Acts of Parlia- 
ment, as in notices to treat by railway companies : we have it 
frequently used in a similar manner, in reference to proceedings 
under municipal, parochial, and local Acts; and in many other 
instances it is applied to designate an instrument. Then there 
are numerous acts of which the common law has cognizance, 
which come under the head of legal notice, as — ^notice of dis- 
honour, notice to quit, notice to restrict the liability of car- 
riers, &c. ; in reference to each division of which there are a 

* Anonymous, 11 Mod. 272 ; Anonymous, 12 Mod. 252. E conversOj 
in an action on the case, for deceit, the misrepresentation or concealment 
must be proved against the principal ; but in an action upon contract, the 
representation of an agent is the representation of the principal. See Wilde 
V. Gibson, 1 CI. & Fin. 616. 

« 3 Sim. 304. » 19Ves.435. 
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HQinber of definite rules; and under this second head iaiiglit 
also be placed notice in legal proceedings^ as notice of motionj 
notice of objections, ftc. In Courts of Equity, there is the 
rule known as the equitable doctrine of notice, which, as we 
have seen, is generally divided into constructiye or implied, and 
actual or express notice. ^ In all these different uses of the term, 
it invariably implies knowledge in the party to be affected ; or, 
some provision for giving him the opportunity of acquiring 
knowledge; or, that he is in circumstances where it is his 
duty, and he is bound to have knowledge, and where, there- 
fore, it will be imputed to him. It ought not then to be a very 
difficult matter so to classify all the cases coming under the 
general head, as to enable the application to them of a clear and 
definite technology. In equity, the classification ought to be' 
particularly easy ; as, in truth, the equitable doctrine is inde- 
pendent of all those cases which have hitherto been commonly 

^ *' Constructive " notice is not peculiar to Courts of Equity. It is also 
known at law. See Hooper «. Lane, 10 Q. B. 546. In a few cases it 
appears to have been carried further at common law than in e(j[uity ; thus 
in Edwards and others 9. Cooper (11 Q. B. 33), it was held that if execution 
be taken out in the names of two parties jointly interested as co-plaintiffs, 
and one knows of an act of bankruptcy already committed by the de- 
fendant^ his knowledge is pritnd facie the knowledge of both ; and there 
Coleridge, J., was "inclined to say, though he desired not to be conclusive 
on the point, that even actu{J ignorance of an act of bankruptcy on the 
part of one co-plaintiff would not prevent notice to the other nrom taking 
effect as to both.'' See abo Wesson v. Allcard, 8 Exch. Rep. 265. In 
general, however, there has been a great disinclination among common law 
judges^ to regard anything as notice which does not imply positive know- 
ledge in the person to he charged with notice. Parke, B., in Cannan v, 
South-Eastem Railway Company (7 Exch. Rep. 860), said ; " We certainly 
think that unless compelled by authority to decide otherwise, we ought to 
hold notice of an act to be knowledge of it brought home to the mind of the 
person to be affected by it.** But though knowledge is in the great 
majority of cases the object of notice, yet the terms are not alwavs con- 
vertible ; as, for instance, in cases of notice of dishonour for tne non- 
payment of bills of exchange. Thus^ in Buigh v, Legge (5 M. & W. 420), 
Farke, B., said : ^ There must be proof of a notice given from some party 
entitled to call for payment of the bill, and conveying in its terms intelli- 
gence of the presentment, dishonour, and parties to be held liable in 
consequence. That is the true meaning of tiie word • notice * when used in 
declarations of this kind, and the mere knowledge of a party is not 
enouj^h." Alderson, B.: **We ought to construe the word * notice' as 
meaning notification of Uie fact of uie bill having been dishonoured after 
the presentment took place ; and it is far better, for the advancement of 
justice, to adhere to this simple meaning than to confound notice with 
knowledge." In Allen v. Edmundson (2 Exch. Rep. 723), however, Parke, 
B., stated, 'Hhat this view had been modified by subseauent cases ; that the 
notice need not be positive and express on the point that the party giving 
notice means to hold the other party liable, because it is implied from the 
fact of the bill being presented.'' 

VOL. LIV. NO. CVIII. 2 A 
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ranged under the head of actual notice. Courts of Equitjr^ as 
1^ matter of course^ take cognizance of every kind of notice 
ooming under either the first or the second head which we 
haye given above: they always observe the requirements of 
l^al and statutable notice: so far^ there is no exercise of 
equitable jurisdiction. It is when the Court gives effect to 
notice^ not of such a character^ but upon the ground that it 
affects the conscience^ that we have properly the equitable 
doctrine of (so called constructive) notice. 

In Ware v. Earl of Egmont^ in which the whole doctrine 
received considerable discussion both before the Yice-Chancellor 
and the Court of Appeal^ the facts were as follow : — ^Nathaniel 
Polhill, who died an infant in 1802, became entitled in 1782, as 
tenant in tail, under the will of his grandfather, to certain real 
estates in the county of Surrey and elsewhere, and also to con- 
siderable personal estate absolutely. The testator by his will 
bequeathed his residuary personal estate to Way and Maitland, 
upon trust, at their discretion to lay it out in the purchase of 
real estate, to be settled to the same uses as the devised estates. 
In 1799, these trustees, who were not legal guardians of the 
infant, applied a portion of the infantas personal estate in the 
redemption of the land-tax, then existing thereon, under the 
statute 88 Geo. 3, c. 60. Upon the death of the infant, the 
real estates went to the second son of the testator, who took an. 
interest for life in remainder under the will. His administratrix 
instituted the suit of Ware v, Polhill (see 11 Ves. 257), for the 
purpose of establishing a charge on the real estates in favour of 
the personal estate to the amount of the land-tax so redeemed. 
An order was made in that suit, declaring that the administratrix 
was entitled to annuities or rent-charges, as part of the infantas 
personal estate, to be charged on the several estates, to the 
amount of the land-tax respectively redeemed thereon, and to 
be redeemable by any person entitled beneficially to any estate 
or interest, in succession, remainder, or expectancy under the 
will. Under this decree, indentures of lease and release were 
executed by the tenant for Ufe, and by the tenant in tail in 
remainder, on his attaining the age of twenty-one, in 1817 : but 
no recovery was ever suffered for perfecting the security; and 
in 1828, on the death of the tenant in tail, the legal charge 
on the lands ceased. In 1881, the next tenant in tail in 
remainder suffered a recovery, and, in 1835, he sold such of the 
estates as were situate in Surrey to Lord Arden. These estates 
were described in the contract as having the land-tax redeemed* 
The annuities were duly pwd by the successive owners of the 
estates, including the Surrey estates, to the personal represen- 
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tatives of Nathaniel Polhillj the infant. The present suit was 
instituted by the administratrix de bonis non of Nathaniel Pol* 
hill, to enforce the original decree against the defendants in 
respect of an annuity of 65Z. charged upon the Surrey estate, 
and to obtain effectual security on the land. The defendants, 
who claimed under the will of Lord Arden, pleaded that they 
were purchasers for value without notice, and that the estates 
were sold to Lord Arden free from land-tax. It appeared that 
the abstract of title, delivered at the time of the sale to Lord 
Arden, stated a certificate, in which the trustees of the will, who 
redeemed the land-tax, were described as trustees and guardians 
of Nathaniel Polhill, the infanJt. The question was, whether 
Lord Arden had notice, in tiie statement of the certificate, as 
to the fund out of which the redemption-money was paid, and 
that such money constituted an equitable charge on the estate* 
It was admitted that neither Loni Arden nor his legal adviser 
had notice of the decree in Ware v. Polhill, or of the actual pay* 
roent of the rent-charge. 

The Vice-chancellor Stuart, before whom the cause came on 
for hearing, held that the ^statement of this document in 
the abstract was notice to a purchaser of a certain transaction ; 
and he could not hold, without eontrayening all his notions of 
the true doctrine of notice as established in that Court, that if 
there be notice in an abstract of a peculiar transaction, which 
that was, he was bound to stop there, and say that a purchaser 
was not bound in the least degree to inquire into its nature. If 
the case had stopped there, without more, his opinion was, that 
upon the well-established doctrine of the Court as to notice, the 
purchaser was put upon inquiry." The redempti<m being on 
behalf of the infant, and of hia guardians and trustees, his 
Honour considered that inquiry would have disclosed that it had 
not been wrought out so as to extinguish the charge. In allu- 
sion to the arguments drawn from Jones tr. Smith, Cothay 
V. Sydenham, and. cases of that class, the yice-Chancellor said : 
*^ There is a wide difference between questions of notice, where 
there is notice of an instrument, either actual or constructive, 
without notice of extrinsic circumstances to impeach the validity 
of that instrument, on the ground of fraud or otherwise, and a 
case like the present, where there is notice of a particular trans- 
action; and it is contended that notice was to be taken only of 
so much as the vendor chose to disclose. I think where there 
is notice of a transaction, of so peculiar and important a nature, 
affecting the title, as this appears to be, that such notice puts 
the purchaser on his inquiry as to all the circumstances sup- 
posed, ordinarily speaking, to affect his title/' 
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The Lord Chancellor (having taken time to congider Iw 
judgment) said : ''The question is^ whether or not Lord Ardeu 
had not what is called constructire notice^ which ought to have 
led him to institute inquiry ? If that is established^ no doubt 
the defendants, who claim under Lord Arden, are bound by all 
the equity established by Lord Eldon's decree (in Ware v. PoU 
hill). The circumstances relied on are — firsts that the contract 
entered into by the guardians and trustees appeared, in fact, to 
have been entered into by them as pure strangers ; and, secondly, 
that the abstract stated the death of the infant tenant in tail 
u];imarried. It was ai^ed, that these facts ought to have put 
the purchaser on further inquiry, and that the result of such 
inquiry must have disclosed the fact that the redemption wa& 
effected out of the infant's personal estate. Is this so ? I en- 
tirely concur with what fell fix>m his Honour, that a purchaser 
is bound to satisfy himself of the validity of the redemption of 
the land-tax. But the question is, wheth^ he did do tins suffi- 
ciently by satisfying himself that all proper steps were taken for 
extinguishing the land-tax. It is not disputed that a good legal 
title was shown, but it is contended that an adverse equitable 
title arises, not from the redemption having been effected by 
strangers, but from the circumstance that the consideration waa 
paid out of the personal estate of the infant. Now, I think^ 
not only was there nothing to show this, but there was every* 
thing to lead to a contrary conduedon. l^e trustees were de« 
scribed as guardians and trustees; aad there was nothing on the 
abstract to show that they were not sa But the point for 
inquiry was, not in what character they effected the redempr 
tipn, but out of what fund they paid the consideration. I doubt 
whether in any case this is an obligation which can be fairly 
thrown upon a purchaser. In this case, we find that the testator 
gave residuary personal estate to the trustees in trust to invest 
in the purchase of lands ; and it is provided by the 39t]i section 
pf the Land-Tax Redemption Act, that money so given may be 
applied in the redemption of land-tax. When we find that the 
land-tax was redeemed by trustees, who might have done so 
properly, it is impossible to charge a purchaser with gro9S neglect 
for not having inquired into the mode in which it was done. 
On this ground,'* continued his lordship — " that there was no 
gross neglect, and, indeed, no neglect at all — it is impossible to 
concur with the Vice-Chancellor, and I think it, therefore, un- 
necessary to refer to the other points which were raised.'' The 
Lord Chancellor differs, then, from Sir John Stuart, not as to 
the rule of notice, nor as to its being applied in transactions of 
an important and peculiar nature, affecting the title, \lrhere 
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something is discloaed to put the party ob inquiring into all the 
circumstances, but as to the question whether in the present 
€»se the purchaser was or was not guilty of negligence. Sir 
James Wigram, in West r. Beid/ which was quoted in the 
argument, alluding to the misapprehension of his remarks in 
Jones V. Smith, observes, that '' negligence — as applied to cases 
of constructive notice — supposes a disregard of some fact known 
to a purchaser, which, at least, indicated the existence of that 
fact, notice of which the Court imputes to the purchaser/' In 
truth, in nearly all the cases of notice which come before Courts 
of Equity, the whole question at issue mainly turns upon the 
degree of negligence which can be proved against the person to 
be affected by notice,^ or upon the laches of the person who 
ought to have given notice. In addition to the cases to which 
we have already adverted, which all come under the former 
head, let us look at a few which belong to the latter.' In the 
case of the assignment of a debt, notice of the assignment to 
the debtor is necessary, as otherwise the debtor, through the 
laches of the assignee, might pay the money to the person who, 
without his knowledge, had ceased to be his creditor.^ 

In all those cases whare the priority of charges on choses 
in action is in question, mere negligence is sufficient to let in 
the rule. It is different when the rule comes to be applied to 
equitable estates in land:^ tiiere, neither the omission of one 
mortgagee to give notice, nor the activity of the other, gives 
the second mortgagee priority over the first.^ In all the cases 
in which notice is imputed to a purchaser who takes property 
where the possession is in a tenant, it is imputed because he is 
assumed to be aware of that possession ; and being so, he is bound 
to inquire what is the interest of the tenant ; and his not doing 
so is accounted n^ligence.^ Possession is notice to the pur- 

» 2 Hare, 257. 
V * And 80 also in many cases at common law. See Hooper «• Lane^ 
10 Q.B. 546. 

'According to the Scotch law, there must be an intimation--di8tinct 
notice—of the assignment of a chose in action, before the assignee can 
exercise his full rights in that character. See Boyle v, Ferrall, 12 Cl« & 
Fin. 754. 

•* Jones V, Gibbons, 9 Ves. 410 ; Dearie v. Hall ; Loveridge v. Cooper, 
8Rus. 1. 

^ In these cases the negligence must amount to fraud to admit of 
the apnlication of the doctrine : thus in Evans v. Bicknell, 6 Yes. 183, 
Lord tadon was of opinion that a second mortgagee who had the title-deeds 
without notice of a prior incumbrance, should not be preferred to the first 
mortgagee, unless the first mortgagee had been guilty of negligence 
amounting to fraud. 

« Wilmot V. Pike, 5 Hare, 22. 

^ Daniels v. Davison, 17 Ves. 433 (and see remarks of Lord Brougham 
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chaser of the whole interest the tenant may have in the estate; 
It is notice^ for example^ of a right to the timber on the estate> 
although such right accmed by a title posterior to that on which 
his possession was grounded.^ Sut where the possession is 
vacant^ a purchaser is not bound to inquire of the late occupier 
what was the nature of his title;* and it appears that notice of 
a tenancy at will does not affect a purchaser with notice of the 
lessor's title :' nor will the fact that the vendor has been out of 
possession for many years affect a bond fide purchaser without 
notice ;^ and ** if at the time of his purchase the tenant in 
possession is not the original lessee^ but merely holds under a 
derivative lease, and has no knowledge of the covenant con- 
tained in the original lease, it has never been considered that it 
is want of due diligence in the purchaser, which is to fix him 
with implied notice, if he does not pursue his inquiries through 
every derivative lessee, until he arrives at the person entitled to 
the original lease, which can alone convey to him information 
of the covenant/^ « 

Where a purchaser knows that the estate is affected by the 
interests of others besides the vendor, he will be held to have 
notice of these interests, for it is his duty to inquire as to the 
nature and the extent of these interests : thus general notice to 
a purchaser that there are leases, is notice of all their contents.^ 
And where a trust was generally recited in a lease, the lessee was 
affected with notice of the trust so recited, whatever that trust 
might be. 7 Notice of a charge, although to an indefinite 
amount, or of a different character, is sufficient to put a party 
dealing with the property, on inquiry as to its extent or its 
character, even though the actual charge be incorrectly de-^ 
scribed.® A member of a partnership will be held to have notice 
of all such facts relating to the business of the firm, as he may 
discover by ordinary filigence and attention.^ As a general 
rule it may be laid down, that where a party relies upon his 

on this case, in Miles v. Langley, 2 Rus. & Myl. 627) ; Taylor v, Stibbert, 
2 Yes. jun. 440. 

* Allen V. Anthony, 1 Mer. 282 ; Meux v. Maltby, 2 Swanst. 281 ; Hiern 
©.Mill, 13 Ves. 120. 

2 Miles «. Langley, 1 Rus. & MyL 39 \ confirmed on appeal, 2 Rus* 
& Myl. 626. 

3 3 Sog. V. & P. 10th ed. 473, or 1 Hare, 63. 

* Oxwith V, Plumer, Bac. Abr. tit. Mortgage (E.), s. 3, 2 Vern. 636. 

« Per Sir John Leach, M.R., in Hanbury t?. Litchfield, 2 MyL & K. 633. 

* Taylor v. Stibbert, 2 Ves. jun. 437 ; Hall v. Smith, 14 Ves. 426. 

7 Malpaa i?. Ackland, 3 Rus. 273. 

8 Beauce v. Muter, 5 Moor. P. C. Cas. 69. 
« Sadler v, Lee, 6 Beav. 324. 
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ignorance of facts^ he must show that he has used due diligence 
to obtain the information with which it is sought to affect him ; ' 
and where a party has knowledge of such facts as would lead any 
ordinarily cautious person to make further inquiries, he will 
be taken to have notice of those facts^^ which^ if he had used 
ordinary diligence, he might have easily ascertained : as Alder- 
son, B., observed in Whitbread v, Jordan,' " he is not indeed 
bound to use extraordinary circumspection, nor, on the other handy 
is it necessary to make out any express fraud on his part!^ We 
thus see that in nearly every case in which the doctrine has 
been applied, the real question is one of negligence or laches. 

In Hatch v. Searles,* recently heard before the Vice-Chan- 
cellor Stuart, and on appeal before the Lords Justices, we have 
another instance of the application of the doctrine of notice. 
Conway, the holder of a bill of exchange, was aware that it had 
been accepted in blank, having been present at the filling up of 
the bill ; and it appeared that no consideration passed &om the 
payee to the acceptor. The circumstances under which the bill 
came into Conway's *hands were somewhat doubtful. It was 
held by the Vice-Chancellor Stuart, and by both the Lords 
Justices, affirming his Honour's judgment, that Conway should 
be held to have notice of the circumstances under which the 
acceptance was given, as he was bound by the knowledge which 
he possessed to have made inquiry, which would have shown 
him that the drawer had no right to pass it out of his hands. 

In Clack v. Holland, a recent case heard before the Master of 
the Rolls, the doctrine of notice was also a good deal discussed. 
There a policy of assurance was assigned to two persons, Hol- 
land and Hawker, who were trustees of a marriage settlement ; 
but the trusts did not appear on the face of the assignment. Hol- 
land, the surviving trustee, was indebted on his own account to 
one Cullington, and asked him to pay one of the premiums due 
on the policy, offering at the same time, by letter, to give him 
a charge upon the policy, and to assign it for his own debt as 
well as for the amount of the premium, and stating that 
Hawker (the other person named in the assignment) was dead, 
and that his interest in the policy was released. Cullington 
paid the premium, but the proposed assignment was never 
executed. Other premiums were paid, at the request of Hol- 

* Wason IB, Wareing, 15 Bear. 161. 

' The facts of which notice or knowledge is to be charged against a 
person must be such as he would legitimately have arrived at if he pursued 
the proper inquiry. — Cothay v, Sydenham, 2 Bro. C. C. 391 ; Atty. GenU 
•0, Backhouse, 17 Ves. 293. 

* Whitbread r. Jordan, 1 Y. & C. 329. * 2 Sm. & Gif. 147* 
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land^ by Riles ; and HoUand^ by way of security for the premium^ 
and a further sum advanced at the same time, deposited the 
original assignment of the policy and the policy itself. Culling- 
ton and Riles claimed to have the amount of premiums adyano^ 
by thdm repaid out of the policy-monies, and the latter also 
claimed to have a charge for the further amount, in respect of 
which the deposit was made. The Master of the Rolls, in 
giving judgment, thus delivered himself: '' Riles advanced the 
money without making any inquiry about Hawker, whether he 
was alive or dead, or what interest he had, although he must 
have had an interest either beneficial or onerous ; and simply 
on Holland's representation that he (Holland) was solely 
interested. I think that Riles was bound to inquire, and that 
the case comes within Jones v. Smith. If he had inquired and 
received a satisfactory explanation, the case would have been 
different: but I am quite satisfied that he entered upon the 
affair, knowing well that he was embarking in an affair of great 
risk.'' 

We think also that this case comes within Jones t;. Smith, 
not only, we mean, within the rules for determining the fact of 
notice there defined by Sir J. Wigram, but within the case 
itself. In Jones v. Smith, the party sought to be chained with 
notice was told that there was a marriage settlement, but that 
it did not affect the mortgagor's wife's property; and it was not 
considered crassa negligentia that he inquired no further, though 
it turned out that the wife's property was affected by the settle- 
ment. In Clack v. Holland, the circumstances are not very 
different. The depositor of the policy represented that he was 
solely interested : the depositee did not diBbelieve the statement, 
and, relying upon it, advanced the money. Yet one case is 
held to be within the rule of constructive notice, and the other 
not. Well might Sir J. Wigram remark \^ ''It is indeed scarcely 
possible to declare h priori what shall be deemed constructive 
notice, because, unquestionably, that which would not affect one 
man may be abundantly sufficient to affect another." 

In conclusion, to revert to our starting-point, is Clack v. 
Holland a case of actual or of constructive notice, according to 
the test laid down by the Lord Chancellor in Ware v. Lord 
Egmont ? The depositee had actual notice that another person, 
besides the depositor, had had an interest in the policy, and '' he 
was held bound by all the consequences of what he knew to 
exist." Might not a similar description be given of every case 
of constructive notice, even of Jones v. Smith, in which Sir J. 
Wigram observed, that if '' Smith was affected with notice of 
the settlement, it was with constructive notice only "? 

* 1 Hare, 65. 
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« 

Policy of Assurance. — ^Naturb op thr Contract. — 
Indbmnitt. — 14 Geo. 8, c. 48. 

. Law V. The Loudon Indisputable Life Policy Company and another.' 

The case of Godsall v. Boldero (9 East, 72), which decided 
that a contract by a creditor to insure the life of his debtor 
was substantially a contract of indemnity against the loss of 
the debt, has received another shake, if it has not been com- 
pletely demolished, by the case of Law v. The London Indis- 
putable Society. The latter case, together with the decision in 
Dalby v. The India and London Life Assurance Company, may 
be considered as a complete overruling of GodsaU v. Boldero, 
and therefore is entitled to take its rank as a leading case, from 
the great importance of the case which it overrules. 

In Law V. The London Indisputable Company, the plaintiff 
being entitled by purchase from his son to a contingent legacy of 
8,000/., which had been bequeathed to the son on his attaining 
the age of thirty, effected a policy for 2,999/. with the defend- 
ants^ company when the son wanted twenty months of that 
age, to assure the event of his attaining the age of thirty years. 
JVeviously to effecting the policy, he informed the secretary of 
the company of the nature of the risk against which he wished 
to be assured, and was informed that the practice of the com- 
pany was to make such assurances for one or more complete 
years, and that therefore he ought to assure for two years. The 
policy was accordingly effected, and the premiums were calcu- 
lated upon the ordinary terms of a life ror two years, without 
any regard being had to the particular character of the risk to 
be covered. The plaintiff paid two premiums; and after the 
payment of the second his son attained the age of thirty years, 
and the plaintiff received the legacy of 8,000/. Subsequently, 
but beforie the expiration of the two years for which his life 
was assured, the son died ; and then the company refused to pay 
the amount of the policy ; whereupon the plaintiff filed his bill. 

On behalf of the plaintiff it was argued that the contract in 
ho respect depended upon the payment of the legacy, but was 
absolute. The case was not within the statute 14 Geo. 3, c. 48, 
which, as the preamble showed, wds passed to prevent '^ a mis- 
chievous kind of gaming,*' by persons assuring lives in which 
they had no interest at the time of effecting the assurance. The 
defendants contended that it was only a contract of indemnity ; 
and that after the legacy was paid, the policy was a mere gaming 

1 1 Kay & Johnsy 223. . 
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iransactioii, which was void under the statate. It would be a 
oom]^ete eraaion of the Act, they said, if, firom having an in-^ 
terest in the life of another, for however short a period, a person 
were allowed to assure the whole life, or any period longer than 
that over which such interest extended; and this case was dis- 
tingmshaUe firom Dalby v. The India and London Life Assur* 
ance Company, inasmndi as in the latter case the policy was for 
the whole term of life. 

The Vice-Chancellor Wood agreed with the judges of the 
Exchequer Chamber, that Godsall v. Boldero had not met with 
univer»Bd approval in the profession, though it was considered to 
be law. ''The decision in the Exchequer Chamber,^ said hi» 
Honour, " independently of the high authority of that Court, 
appears to me to rest upon a right footing as to policies of this 
description. Policies of insurance against fire or marine risks 
are contracts to recompense the loss which parties may sustain 
fit>m particular causes. When such loss is made good aliunde, 
the companies are not liable for a loss which has not occurred ; 
but in a life policy there is no such provision. ^ The policy never 
refers to the reason for effecting it. It is idmply a contract that, 
in consideration of a certain annual payment, the company will 
pay at a futiu*e time a fixed sum, calculated by them with refer- 
ence to the value of the premiums which are to be paid in order 
to purchase the postponed payment. Whatever event may 
happen meanwhile is a matter of indifference to the company. 
They do not found their calcvlations upon that, but simply upon 
the probabilities of human life, and they get paid the faM value 
of that calculation. On what principle can it be said, that if 
some one else satisfies the risk on account of which the policy 
may have been effected, the company should be released from the 
contract ? The company would be in the same position whether 
the object of the insured were accomplished or not; whether he 
were in a better or worse position, that could have no effect 
upon the contract with the company, which was simply calcu- 
lated upon the value of life wluch they had to insure. The 
Exchequer Chamber came to this conclusion in the case of an 
insurance upon the whole term of a life, when the person insured 
had received the amount, to provide against the loss of which 
his insurance was effected. Then," continued his Honour, 
'' I have first to consider the particular contract in this case. 
It was distinctly, that if the person whose life was insured 
should die within two years firom the date of the policy, in con- 
sideration of the payment meanwhile of two premiums, the 
company would pay to the person insuring a fixed sum of money. 
I cannot import into that contract any other consideration than 
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what wcmld be the yalue of insuring the life against the con- 
tingency there mentioned. If there had been evidence of any 
mistake in the terms^ there might have been a case for reform- 
ing the contract ; but the statement is^ that the plaintiff repre- 
sented that he wished to insure against the risk of his son dying 
within twenty months^ and that the answer was^ that the com- 
pany made their poUcies annual in point of form^ and therefore 
in this case proposed to insure against the risk of the son dying 
within two years. K they had said they would charge only 
such premiums as an actuary should calculate for the risk of 
his dying with twenty months^ then the policy ought to be re- 
formed. * * The company^ therefore^ got the full value in pre- 
miums for that insurance for two years ; and, accordingly, I 
cannot be in the least doubt what should be the result.^' 

There is really no distinction in principle between this case 
and Dalby v. The India and London Life Assurance Company. 
Both take the same view of the nature of the contract of life 
assurance; viz. that it is a contract to pay a stipulated sum of 
money upon the death of the assured, or upon his attaining a 
certain age ; of which it is an obvious coroUary that it cannot 
be considered as a contract of indemnity. 
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Is him^ they could not have been successfully impeached 

the ground of inadequacy of consideration^ or upon any 

I appearing in the evidence in this cause/^ His Lordship 

stated the test deducible from the cases^ as to whether a 

or is to be regarded as being the professional adviser of his 

at the time of a ptirchase by hinraelf. '^ An attorney may 

ith a client as a stranger where the circumstances are not 

s to put kirn under the duty of advising the dient/^ but not 

ise ; and tUs ground of the rule whi(^ requires him to 

that " the coD^dential relation has been determined^ or 

ent put at arms' lengthy is the influence which arises from 

sition of attorneys; and I doubt much/' he continues^ 

her the confidential relation can be said to be determined 

whilst the influence derived firom it can reasonably be 

d to remain. ^ -^^ If these transactions had taken 

le day after the business of the sale by auction was at an 

iild it have been said that the parties stood towards each 

11 any different relation from that in which they had 

stood ? Could the defendant in such a case have been 

1 from the duty of advising Holman ? I think clearly 

)oes then the lapse of time between the auction and the 

iit's purchase alter the case? It does not appear to me 

Iocs. No other solicitor had in the mean time been em- 

)y Holman; and the true state of the case appears to 

>r, that there was not any cessation of the relation, but 

. rssation of the circumstances which were necessary to 

J relation into action. I may add, upon this part of the 

at it is not perhaps unworthy of remark, that in those 

here attorneys have been concerned in previous sales, 

Qust, ii cnse, be a continuance of the confidential 

a hi-tw 11 and their clients. They must be bound, 

fv* - with the client as to the property which 

'] to sell J to communicate any informa- 

crty which they have obtained during 
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i onning, 1 Kay & Johns, 168. 
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Attorney and Client, — Fraud. 

Holman v* Loynes, 4 De G. Mac. & G. 270. 

The relation of attorney and client was held in this case to 
subsist^ although the attorney had not acted in his professional 
capacity for his client for sixteen months previously to the 
transaction which was sought to be set aside. In 1846 there 
had been an attempted sale by auction of the whole of the client's 
property, when only a small portion was sold. In July, 1848, 
Holman the client sold to Loynes the defendant, who was his 
solicitor, a portion of the same, the consideration being expressed 
to be 600/., though only 260Z. was paid, and an annuity of 40/. 
for Holman's life. In 1852, Loynes purchased the remainder 
for an annuity of 26/i to Holman, The bill was filed by the 
heir-at-law of Holman, to set aside the transaction, on the 
ground that the relation of attorney and client subsisted at the 
time of the«sale; and that Lojmes might have made a better 
bargain for his client. The defence was, first, that the relation 
of attorney and client did not subsist ; and secondly, that if it 
did, the defendant had acted properly. It appeared that he had 
acted for Holman in 1836, and that in 1838 an arrangement 
was made in reference to the costs then incurred. His next 
employment was the preparation of a lease for Holman, in 1843, 
from which time, imtil the sale by auction in 1846, he was not 
further engaged for Holman. Prom the latter period until 
April, 1847, he continued to act as attorney for the vendor, and 
was the agent for getting the estate sold; and there was an 
entry in his own book, in 1848, charging Holman for drawing 
the agreement for the sale of the premises to himself. It was 
held that the relation of solicitor and client subsisted when the 
defendant made his purchase &om Holman in 1848. That 
being so, the Lord Chancellor held that he was bound to show 
that by no industry could he have got a better bargain for his 
client ; and that the defendant not having proved that, — ^though 
no moral fraud was imputed to him, — the sale to him should be 
set aside. " It may be admitted,^' observed the Lord Justice 
Turner, " that if these transactions had taken place between 
Holman and any person not standing in a confidential relation 
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towards Iiim^ they could not have been sncoessfblly impeached 
Upon the ground of inadequacy of consideration, or upon any 
ground appearing in the ev^ence in this cause/' His Lordship 
then stated the test deducible firom the cases, as to whether a 
solicitor is to be regarded as being the professional adviser of lus 
bhent at the timec^a piird{ase by hinnelf. ''An attorney may 
deal with a client as a stran^ger where the circumstances are not 
such as to^ him under the du/y of advising the dient/' but not 
otherwise ; and tl»B ground of the rule whidi requires him to 
prove that ^' the confidential relation has been determined, or 
the client put at arms' length, is the influence which arises from 
the position of attorneys; and I doubt nmch/' he continues, 
" whether the confidential relation can be said to be determined 
at all, whilst the influence derived from it can reasonably be 
snppoieed to remain. * "^ If these transactions had taken 
place the day after the business of the sale by aucticm was at an 
end, oould it have been said that the parties stood towards each 
other in any different relation from that in which they had 
before stood ? Could the defendant in such a case have been 
absolved from the duty of advising Holman ? I think clearly 
not. Does then the lapse of time between the auction and the 
defendant's purchase altcir the case? It does not appear to me 
that it does. No other solicitor had in the mean time been em- 
ployed by Holman ; and the true state of the case appears to 
me to be, that there was not any cessation of the relation, but 
only a cessation of the circumstances which were necessary to 
call the relation into action. I may add, upon this part of the 
case, that it is not perhaps unworthy of remaric, that in those 
cases where attorneys have been concerned in previous sales, 
there must, in some sense, be a continuance of the confidentifd 
relation between them and their clients. They must be bound, 
in any future dealings with the client as to the property which 
they have been employed to sell, to communicate any informa- 
tion respecting that property which they have obtained during 
their employment.'' 



Copyright,: — ^Ag&eement between Publisher and Author. 

Stevens v, Benning, 1 Kay & Johns, 168. 

By a memorandum of agreement between an author and 
publishers, it was agreed that they should print, reprint, and 
.publish his book, and that he should prepare it all before a 
certain day, and correct the proof-sheets, and superintend the 
printing thereof; and that the publishers should direct the mode 
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of printings and should bear and pay all the expenses^ and take 
all the risk of publishing ; and out of the produce should first 
repay to themselves such expenses^ and divide the profit equally 
between the author and themselves ; and that^ if all the copies 
should be sold and a new edition should be required^ the author 
Bhould prepare the same^ and the publishers should print and 
pubhsh the second and every subsequent edition of the work on 
the same terms; and that if all the copies of any edition shoiild 
not be sold off within five years after the time of publication^ 
the publishers should be at liberty to dispose of the remaining 
copies either by public auction or private sale, or otherwise, to 
close their account. After the publication of a first edition 
(in 1841), in pursuance of this agreement, one of the partners 
in the firm of publishers retired, and the remaining partner there« 
upon entered into a partnership with another person ; and in 
1844 the new firm published a second edition, revised by the 
author. In 1849 they published a re-issue of this edition ; and 
in 1851 one of the partners became bankrupt. Subsequently, 
his assignees and the remaining partner conveyed to the plain- 
tiffs all the copyrights of the finn. Another bookseller pub- 
lished a third edition of the work, edited by the author, who had 
no knowledge of the asdgnment. Upon these facts the Vice- 
Chancellor Wood held that the contract was a personal contract 
by the author, and not a contract for the assignment of his 
copyright; and that therefore the benefit thereof could not be 
assign©! by the publishers. ^'The most," said his Honour, 
'' that I could infer upon this contract, as to its equitable effect 
in favour of the publishers, if they were now before me, would 
be, that during its subsistence, they performing all the condi- 
tions on their part, the author would not be at liberty to transfer 
to any other person the right of printing and publishing this 
work, nor himself to conduct the publication of it through other 
hands." 

This decision has been affirmed by the Lords Justices. 



Solicitor who is a Trustee. — Costs. 

Broughton v. Broughton, 2 Snuu & Gif. 422. 

The case of Cradock v. Piper (1 Mac. & G. 664) has been 
considered to have relaxed the rule, that a solicitor who is trustee 
shall not be allowed in any case to receive costs out of the trust 
estate. The case of Lincoln and Windsor (9 Hare, 168), however, 
decided by the Vice-Chancellor Turner, restored the rule to its 
old strictness. In the present case, a testator had employed a 
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solicitor^ who was a member of a firm^ to deyise a scheme for 
the disposal of his estates^ which was partly carried out during 
his lifetime. By his will, he appointed his wife^ who was sole 
cestui que trust, and the solicitor, trustees thereof. It appeared 
that the widow had employed her co-trustee in the administra- 
tion of the estate out of court, and that his employment was 
particularly beneficial to the estate. The present suit waa 
instituted by creditors. The Vice-chancellor Stuart reluctantly 
held, upon the authority of Lincoln v. Windsor, that the solicitor 
was entitled only to costs out of pocket. Within the last few 
days, his Honour's decision has been affirmed by the Lord Chan- 
oeUor ; and his lordship, in his judgment, referred to the obser- 
vations of Lord Brougham in Maunsell v. Baine, a case recently 
decided in the House of Lords, in which Lord Brougham said 
that he never understood the principle of the decision in Cradock 
V. Piper — an observation in which the Lord Chancellor fully 
concurred. 



Partneeship. — Specialty Debt. 

Powdrell v. Jones, 2 Sma. & Gif. 305. 

There were articles of partnership under seal, containing the 
usual covenant by the parties, to be true and just to each other 
in all their dealings, and by which each bound himself, his exe- 
cutors, &c., in the penal sum of 5,000/., for the due performance 
of the partnership articles ; but there was no covenant for pay- 
ment of the balance due on the settlement of the partnership 
accounts. On the death of one of the partners, he was found 
to be indebted to the firm in a much larger sum. The Vice- 
ChanceUor Stuart held, that the express contract as to the 
amount of debt under specialty excluded any implication by 
which that amount could be enlarged as a specialty debt. 



Married Woman.^ — ^Trustee and CESTtri que Trust. — 

Breach of Trust. 

Brewer v, Swirles, 2 Sma. & Gif. 219. 

A married woman, having an absolute power of appointment 
over property settled to her separate use, induced the trustees 
to lend the fund upon an unauthorized security. The fund was 
thereby lost, and she subsequently executed an appointment of 
the fiind in favour of her infant children, who, by their next 
friend, filed a bill against the trustees. The Vice-Chancellor 
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Stuart held that the suit was not maintaiiiable. He considered^ 
though the appointor was under coverture^ that so far as 
regarded the property in question^ she must be regarded as a 
feme sole ; and though she had not followed strictly the method 
prescribed in the settlement, that she had absolute power to deal 
with the property, and therefore she could not maintain the 
bill, and neither could her appointees. 



BuLE IN Shelley's Case. — Resulting Freehold. 

Arnold t?. Coape, Coape v. Arnold, 2 Sma. Gif. dll ; S. C. 4 De G. 

Mac. & G. 574. 

A testator devised all his real estate to G. H., his eldest son, 
for ninety-nine years, if he should so long live, and subject 
thereto, to trustees and their heirs, for G. H.'s life, in trust to 
support contingent remainders; with remainder to the heirs of 
the body of G. H. ; and, for want of such issue, remainder to his 
second son in like terms. By a codicil, after confirming his 
will, the testator devised his real estate to trustees for the pay- 
ment of his debts, and to secure a jointure for his wife. It was 
Jield by the Vice-Chancellor Stuart, that the heirs of the body 
ot G. H. took by purchase, and that no equitable freehold 
resulted to G. H., so as to attract the operation of the rule in 
Shelley's case, and create an estate tail in him. The Lord- 
Chancellor affirmed his Honour's decision, and said that his 
imderstanding of the rule in Shelley's case had always been, that 
it applied only to the case of remainders created by the same 
instrument which creates the particular estate of freehold. 



Tenant for Life. — Permissive Waste. 

Powys V. Blagrave, 4 De G. Mac. & G. 448. 

Courts of Equity have always declined to interfere against 
mere permissive waste, as it does in cases of wilfiil waste, on the 
ground that it would tend to harass tenants for life and 
jointresses, and that suits of the kind would be attended with 
great expense in depositions about the repairs ; and therefore, 
in this case, the Lord Chancellor affirmed the judgment of the 
Vice-ChanceDor Wood, refusing to make a tenant for life in 
possession accountable in equity at the instance of a remainder- 
man for permissive waste. 
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L&NOLOBD AND TeNAMT. — ^PaiVITYOF EsTATE. — SPECIALTY DeBT. 

Vincent v. Godson, 4 De G. Mac. & G. 646. 

Wherever there is the relation of landlord and tenant^ whether 
by lease under seal or by parol^ rent ranks as a specialty debt ; 
but in this case it was held that the right to treat it so is 
incident to tenure, and not to contract ; that is, to privity of 
estate^ and not to privity of contract ; and the Court, therefore, 
would not apply the rule to the case of lands out of England. 



YOLUNTABY ASSIGNMENT. 

Beech v. Keep, 18 Beav. 286. 

Courts of Equity will not constitute a cestui qite trust under 
a voluntary instrument. But where a party has completely 
transferred stock, &c., though it is voluntiiy, yet the legal 
conveyance being effectually made, the equitable interest will 
be enforced by the Court. Such was the rule as stated by 
Lord Eldon in Ellison v. Ellison (6 Ves. 662). In Bridge v. 
Bridge (16 Bevan, 315), Sir John Bomilly, M.B., remarking 
upon this rule, observed, " The question before me will depend ^ 
more upon those cases where the donor professes to assign for 
the benefit of the donee some previously existing chose in action. 
On this subject,'' said his Honour, " some points are, I think, 
reasonably clear. If a person possessed of stock execute a de- 
claration of trust of that stock in favour of a volunteer, he would, 
I apprehend, clearly constitute himself a trustee for the volun- 
teer, and equity would execute the trust, and compel a transfer 
of the stock to the cestui que trust. But if the same person 
executed an assignment of the stock in favour of the volunteer, 
and no transfer of the stock took place, this, I apprehend, would 
be as clearly considered to be no more than an imperfect gift, 
in which the donor had not done all that it was in his power to 
do; and the donee would get no assistance &om a Court of 
Equity to compel a transfer of the stock/' Therefore, in this 
case, where some consols belonging beneficially to A for life, 
with remainder to B, stood in the name of two trustees, of the 
survivor of whom B was the representative, and voluntarily 
assigned the stock to A, but no transfer was made, his Honour 
refused either to declare her a trustee of the stock for A, or 
compel her to transfer it. "I admit," he remarked, "that 
there is a very thin distinction between an assignment for the 
benefit of a volunteer, and a declaration of trust in his favour, 
but it is one which is to be found in all the cases." 
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MOBTGAOBB IN POBSBSSION.-^AuCTIONEXR HATINO A PoWSR 

OF Salb, 

Matihifion «» Clarke, 8 Drew, 3. 

It was heldj in Broaghton v. Bronghton, mproLy that the rule 
which preyents ft tnistee from making a profit out of the execu- 
tion of his trust is not altered by the circumstance of the trustee 
being in partnership with another^ and that the^rm has acted 
for the trust estate. So it was in the present case, in which a 
mortgagee, with a power of sale, caused the mortgaged estate to 
be sold by a firm of auctioneers of which he was a member. 
The Vice-Chancellor Kindersley held, that the firm was not 
entitled to charge any commission, upon the ground that a 
mortgagee in possession is in the situation — ^in respect of the 
rents and profits — of a trustee. He is bound to account to the 
mortgagor for any surplus. So, if a mortgagee has a power of 
sale, and executes it, he places himself in a fiduciary character, 
because he sells upon trust that he will hold any siuplus for 
the cestui que trust, and that he will account to him n)r such 
surplus. 



Domicile.- — ^Administration op Assets. 

Wilson V. Lord Dunsany, 18 Beav. 293. 

The domicile of a testator regulates the priorities of creditors, 
though the personal assets may be situate and are administered 
in another country. In this case, the testator was domiciled in 
Ireland, and died, leaving personal assets both in that country 
and here, and also simple-contract debts, and debts upon which 
judgments had been obtained here. Sir John Romilly, M.R., 
was of opinion that he must treat the case in the same way as 
if he were administering the estate in Ireland, on the principle 
of the law of the domicile of the person whose estate was to be 
administered. It was also held, that a foreign judgment con- 
stitutes but a simple-contract debt. 
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COMMON LAW PROCEDURE ACT. 



Eyidsnqv bbforh Examin8B» 17 & 18 ViGT. e. 126, a. 99. 
Bucklej 9. Cooke, 24 Law J. Chan. 24. 

If a witness gives evidence before the examiner inconsistent 
irith previous statements which have been made by him, and 
upon oeing examined as to such previous statements does not 
admit them, it is competent for the party iuK)ducing him to 
bring forward evidence of such previous statements. The in- 
terpretation clause (section 99 of this Act) does not eonfine the 
word ^^ judge/' in those sections which are extended by section 
103^ to every court of dvil judicature in England and Ireland, 
to a judge of a Common Law court. The Vice-Chancellor Wood 
said he hoped the examiners would take down questions as well 
as answers for the future. 



Statembnt of Geounds of Ruub Nisi, 17 ft 18 Vict. 
c. 125, s. 88. 

Drayson v. Andrews, 24 Law J. Exch. 22. 

A rule nisi, drawn up on reading an affidavit and deposition, 
called on defendant to show cause why a new trial should not 
be had, ^'on the grounds set forth in the said affidavit and 
depositions.'' This is no compliance with this section, which 
enacts that in every rule nisi for a new trial, &;c., ** the grounds 
upon which such rule shall have been granted shaU be shortly 
stated therein.'' 

The plaintiffii were allowed to amend; but it was held that 
the rule was imperative whether the defendants were misled or 
not. 



Signing Judgment under 17 & 18 Vict. c. 125, s. 25. 
Rogers v. Hunt, 24 Law J. Exch. 23. 

Plaintiflf cannot sign final judgment under section 25 of the 
Common Law Procedure Act, 1852, for want of appearance to 
a writ, specially indorsed, claiming {inter alia) the expense of 
noting and commission on a bill of exchange, the same being 
unliquidated damages. 
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Poob-Law Settlement by Estate. 
Wendren v, Stithians, 24 Law J. Mag. Cas. 1. 

Settlement by Estate. — ^A, in 1798 occupied, at a rent of 
IZ. 11^. 6d., certain land, on which he subsequently erected a 
dwelling-house and other buildings, but did not expend 30/. 
In 1804 a lease for ninety-nine years was granted to him by the 
owner of the fee, in consideration of his paying the rent and 
performing the covenants, and ^' in consideration of his having 
erected a dwelling-house and half of a bam, to be for the joint 
benefit of the other part of the land demised to J. S.," the rent 
reserved by the lease being IL lis. 6d. The property was not 
of the annual value of 10/. This is a purchase of the term for 
a pecuniary consideration less than 30/., and conferred no settle- 
ment after actual residence, by virtue of 9 Geo. 1, c. 7, s, 5. 



Bating Scientific Institutions, 6 & 7 Vict. c. 36. 
Purchas v. Holy Sepulchre, Cambridge, 24 Law J. Mag* Cas. 9. 

The exemption of literary societies from rateability under 
this Act applies only to buildings " instituted for the purposes 
of science, literature, or the fine arts exclusively.'^ Ajid inas- 
much as the chief use made of the building was for a news- 
room, the Court held that it was rateable. Lord Campbell main- 
taining that newspapers gave '^ political iitformation.^' Be it so ; 
but they, and the other periodicals on a news-room table, also 
contain a great deal of general literature ; and is there not such 
a thing as political literature? And if so, is noi the view 
taken, with great deference be it said, by the Court both narrow 
and incorrect ? We trust that this decision will be overruled. 
We invite societies to try it again. Many are interested in it. 
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\^\* All Law Books and works of interest to the Legal Profession, for- 
warded to the Editor of the Law Maoazine, will henceforth be noticed*- 
«ith^ shortly, or at length — ^in its pages.] 

The Law of Contracts. By John William Smith, Esq., late of the 
Inner Temple, Barrister, and author of *' Leading Oases," 
*' A Treatise on Mercantile Law," &c. Second edition. Bj John 
George Malcolm, Esq., of the Lmer Temple, Banister-at*Law. 

We hail with great satisfaction a new edition of Smith's Lectures on 
the Law of Contracts. Ever since they were, first publish&d, these 
lectures have been most popular with all branches of the profession. 
To the student thej have furnished a pleasing introduction to the 
study, and a ready guide to the mastery of this branch of law ; and 
to the practitioner, also, they have been of essential seryice. 

Perhaps, of all the legal writings of the late talented author, none 
excel them in point of lucid arrangement, aptness of illustration, and 
gracefulness and simplicity of style. That a work, so happy both in 
plan and execution, shoula have been rendered permanently imperfect 
or useless, through the progress or changes of the law, would have 
been a calamity to the profession ; whilst to embrace in the desi^ 
and illustrate in the style of the author, the accumulating judicial 
and legislative contributions to the law of contracts, preserving at 
the same time the elementary character of the work, is a task not 
easy of performance. 

This, however, is precisely what Mr. Malcolm (fdready favourably 
known as an editor of Starlae on Evidence) has accomphshed in the 
work before us. Bejecting the system of foot-notes, and thus re- 
lieving us of the wearying task of reading, as it were, two books at 
once, he has boldly incorporated his emendations with the text, from 
which he has distinguished them, together with such notes of the 
late editor as he has retained, by indosing them between brackets. 
He has thus interwoven with the original matter all the important 
additions to and qualifications of the law of contracts, which have 
grown up since the publication of the lectures ; and in doing so, has 
entered most happily into the style and spirit of the author. He 
has filled jip, witn care and accuracy, the outline originally given of 
the law with respect to estoppel, merger, patent and latent ambigui- 
ties, and the construction generally of contracts ; and has collected 
and commented upon the recent cases relating to the sufficiency of 
the consideration, and to the construction and effect of contracts in 
restraint of trade. The meaning and effect of what is known as the 
'* policy of the law/' are likewise ably discussedi and the changes in 
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the law of usury and gaming are noticed. He has also introduced 
the Yory important cases relating to joint-stock companies, in which 
the rifi^hts and liabilities of parties connected with abortive companies, 
and of shareholders and purchasers, in the event of a call or upon a 
transfer, or devolution of shares, &c.y are determined. There ar« 
some valuable pages with respect to the law of contracts, effected 
through the medium of factors and brokers ; and upon the subject of 
rememesy the changes introduced by the Common Law Proeedure 
Acts are fully detaoled. These lectures thus constitute in thia 
edition a complete though necessarily general sketch of the law of 
contracts as at present existing, and may be justly deemed one of 
the most valuable works which we possess upon this subject. 



Oomish*s Treatise on Purchase-deeds ot Preehold Estates, and 
incidentally of Leasehold Property, with Precedents and Practical 
^otes. A new edition. By Geoi^ Horsey, Esq., of Q-ray's Inn, 
Barrister-at-Law, &c. London : Shaw and SonSi 185$. 

Ik many respects this is a remarkable work. Originally published in 
1829, it was the precursor of the modem forms of conveyancing, in 
respect to brevity and conciseness. Certainly it is most highly 
creditable to the sagacity of the author, and demonstrates the sound- 
ness of his acquaintance with principles, to find that so little advance 
has been made ahead of the prmciples which being then in a miserable 
minority, he so many years ago aovocated, and so little improvement 
effected in the flramework in which he embodied his views. But the 
book is not only remarkable : it is in the highest degree adapted for 
use. To the country practitioner, whose business requires that he 
should have at hand, ready for instant use, collections of reliable 
precedents, it will be found invaluable, for it supplies that require- 
ment; and the ample notes, which are really what they are called, 
"practical notes," giving reasons and explanations of the text, and 
pointing out in what manner alterations may be made, so as to sidapt 
the different forms to the different combinations of facts and circum- 
stances, make it as easy to handle and as safe a guide as can be 
recommended to an attorney's clerk. Nor do we know where the 
student will be able to meet with 250 pages containing an equal 
quantity of valuable information with these on the subjects of which 
they tr^t ; indeed, it would be no surprise to find the novice who had 
thoroughly mastered them, a match for not a few of his seniors. 
This work having been given to the world at a time when the public 
was not prepared for innovation, and had not acquired the now 
reigning tastes for brevity, despatch, and economy of time, labour, 
and expense, attracted but little attention, and has never been as well 
known as it deserved to be, Mr. Horsey, however, the editor of the 
new edition, by careful additions and improvements, has brought up 
ihe work to the standard of the present day, and supplied all and 
removed everything that modem legislation has rendered necessary to 
be supplied or removed in respect of a work of the kind. It is with 
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great pleflsnre thAt we see justioe at last done, in tins remai 6t «> 
useful a p^ormance, to the late Mr. Cornish's great talents and high 
Bsrvioes, to which we hare, as in duty bound, Mfore now bcmie our 
testimony (see Law Mag. yoL ir. p. 517) ; and to onr mmds there oaii 
be no doubt but that in its new and ablj ananged dress it will meet 
with a n^id and general acoeptation. 



A Manual of the Practice and Evidence in Actions and other Pro- 
ceedings in the County Courts, with the Statutes and Bules. By 
J. E. Dayisy Esq., Barrister-at-Law. Second edition. London:, 
Butterworths. 1855. 

We are glad to see that the excellent little work, written some time 
since by Mr. Davis, on the evidence requisite to support suits brought 
in the County Courts, has now iMched a second edition. That the 
idea of such a work was happily conceived, we have often thought ; 
that it was well executed, and has proved useful to that class of 
practitioners for whom it was designed, is sufficiently proved by its 
success. We are glad to perceive that the work is now considerably 
increased in size, and that a detailed account of the practice of the 
County Court has been inserted in it. The fourth part of this 
Manual, which treats of the evidence in actions for torts, and contains 
references to many recent and important cases upon that subject, 
appears to us to have been prepared with much care, and is calculated 
to be very serviceable to suitors. We may indeed congratulate 
Mr. Davis on the judgment which he has throughout dis^yed in 
selecting and arranging the materials of which his present volume is 
composed. 

An Introduction to the Stud^ of Jurisprudence ; bein^ a Translation 
of the Qeneral Part of Thibault's System des Fandekten Bechts, 
with !^^ote8 and Illustrations. By Nathaniel Lindley, Esq., 
Barnster-at-Law. London: Maxwell. 1855. 

This book, in fact, consists of two parts — ^the first, or body of the 
work, being a translation of the well-known treatise of Thibault^ 
accompanied with copious references to the Corpus Juris and its 
commentators; the second part comprising notes and illustrations, 
the main object of which seems to be, as well to explain the text as 
to illustrate it, by comparing and contrasting the principles which it 
exhibits with oMt own system of jurisprudence. The design here 
indicated of tracing up the principles of English law to the time of 
Justinian is very laudable ; and though we can scareely hope that a 
project so vast will ever be successfdl^ aooomj^hed, we neverthe* 
less recognize, in the notes and illustrafions to the volume before us, 
the results of much patient thought and of very considerable research. 

The following extracts, we bdieve, present a fair specimen of the 
style and manner of our author. Having in his character of translator 
inserted in the body of his work the following sentence— 

" The maxim eesnanU roHone legu^ eenmi leac ipna^ is altogether false 
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when applied to restrictire interpretation. I^ after a time, the 
reason of a law ceases to exist, the law itself nevertheless continues 
bincUng; and it is not to be interpreted restrictiyely merely because 
some particular case may not come within its reason. Eestrictive 
interpretation is only to be adopted when it can be shown that the 
lawgiver did not intend the law to extend to the case in question.'* 
He thus comments upon it in the subsequent portion of his 
volume : — 

'* The rule referred to [in the text] for the logical extension of a 
law, ob identitatem raiionis, is usually expressed thus, ubi eadem 
legis ratio, ibi eadem dispotitio ; and as there is, even to jurists, 
something seductive in a nicely-sounding phrase, they have been 
induced to say contrariwise, cessante ratione legis, eessat lex ipsa. 
Against this maxim, when applied for the purpose of rendering a law 
inoperative, it is necessary, however, to protest. Two cases have to 
be considered. 

" 1. The ratio of an old law has ceased^in consequence of a change 
in the habits of the people. The law, nevertheless, remains bindii^ 
until it is repealed by the lawgiving power ; for as a positive law is 
binding, not in consequence of its adaptation to circumstances, but 
bj virtue of its sanction, so it does not lose its force until that sanc- 
tion ceases. Besides, it is often in the highest degree desirable not 
to disturb existing relations ; and juridic^y speiSdng, a rule fre- 
quently derives much more importance, both to sovereign and subject, 
from, the length of its standing than from its conformity to reason. 

'^ 2. The ratio of a law may happen not to apply to some individual 
case falling within its words ; or, expressed otaerwise, the law would 
not have been made if such cases had alone to be provided for. Here 
again the law must be held to apply ; for the Eomans adopted the 
very sensible rule, jWa generaliter eonstituuntur, and, consequently, 
in order to insure certainty and consistency in their decisions, applied 
the law even to cases to meet which alone it would not have oeen 
made." 

Those who ignorantly prate of the utter worthlessness of the study 
of Boman jurisprudence, and those who in a more humble spirit en- 
tertain misgivings as to its importance, will alike do well to purchase 
and ponder over the volume which we have in the above remarks 
endeavoured to introduce to notice. It will be found, if we mistake 
not, to enlighten their ignorance,— to remove their doubts, — ^to teach 
them a habit of generalization, in which we fear that English lawyers 
and law-writers are as a body singularly deficient. 



Commentaries upon International Law. By Eobert Phillimore, M.P., 
Advocate to ner Majesty in her office of Admiralty. Vol. II. 
London : Benning and Co. 1855. 

By a notice prefixed to this volume, we are glad to learn that the 
important work, of which the above is an instalment, will shortly be 
completed. When it is so, we purpose offering some remarks upon 
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it; for the present, howeyer, contenting ourselves with the following 
extract, which has some peculiar interest at this moment : — 

''It is not easy to define the existing relations of the Patriarchate 
of Constantinople to the Bussian Church. The Patriarch, whilst 
these pages are being written, is reported to have rebuked the 
Emperor of Sussia for the schismatio condition of the Church in 
that country, and to have refused his proffered protectorate for the 
Greek Church. 

" The Patriarch of Constantinople has recently entered into a con- 
cordat with the Crown of Greece. The ministers of that Crown sent 
a formal letter to the Patriarchy accompanied bj an unanimous decree 
of the Holj Synod of G-reece, dated May 30, 1850. This document 
eontained the following among the propositions : * That the Synod of 
G^reece holds as a most solemn obligation the duty of piously con- 
ceding the primacy guaranteed by the sacred canons to the OBCumeni-* 
eel throne of Constantinople, as the first chair of the Catholic 
Apostolic Oirthodox Church, and to commemorate first him who sits 
thereon in the sacred diptychs, according to the established order of 
the Church. In addition to this, wherever spiritual questions may 
arise, which require united deliberation and action, for the greater 
edification and confirmation of the Orthodox Church, they recognise 
it to be a duty that reference should be made first to that chair. 

" This and the other pr^ositions of the letter were formally rati- 
fied and confirmed by the Patriarch of Constantinople, his associate 
synod and suffiragans, in a synodical decree. 

'' It is remarkable that, not long before the Papal aggression in 
England, which has been just discussed, Pius IX. made an attack of 
a smiilar character upon the Eastern Church. 

''On the 6th of January, 1848, he issued 'an eneyeUoal letter 
of the One Holy Catholic and Apostolic Church to the Orthodox in 
all parts,' in modem Greek, * to tne Easterns,' containing some very 
mifortunate errors, — among others a reference to the Council of 
Carthage^ instead of Ghaleedon; but neither this mistake nor the 
modem Greek appears to have been the cause of the great irritation 
and offence caused by this memorable epistle, of which it is now not 
easjr to obtain a copy : it was the assumption of authority, the im- 
plicit denial of the Greek episcopate, which roused this long oppressed 
Church, and caused it to return, in classical Greek, *an answer 
which will never be forgotten, of the Orthodox Eastern Church to 
the encyclical epistle of his Holiness the Pope of Bome, lately 
sent to the Easterns.' This answer corrected the historical errors of 
the Pope, and enumerated the offences against the unity and peace 
of the Church committed by Bome, while it vindicated the faith of 
the Greek Church in a manner worthy of its best days. "We have 
already considered the claim of the Emperor of Bussia to protect 
the subjects of the Porte, who are members of the Greek branch of 
the Catholic Church — and would that we could speak in the past 
tense of the terrible war into which this protection has plunged 
Europe, and perhaps the world. 

VOL. LlV. NO. CVIII. 2 D 



202 Short Notes of New Books. 

'^ It otklj IreD&aSns to add that the great powers of Earope, wbo iti' 
1827 had ifUervsned for the purpose of establishing the kingdom of 
Greece, intervened again in 1853 to guarantee that the successors to 
the throne of Greece should profess the faith of the Orthodox 
Eastern Church."— Pp. 4i52, 4M. 



The Law relating to the Probate, Legacy, and Succession Duties, in- 
cluding aU the Statutes and Decisions on those sul»ects, with 
forms atid practical directions. Bj Leonard Shelford, Esq., of the 
Middle Temple, Barrister-at-Law. London : Butterworths. 

Hayu^ o been in the habit for years past of referring for information 
to Mr. Shelford's Treatises, particularly to his edition of the Bank- 
rupt Act and of the Eeal Property Statutes, we are enabled to bear 
testimony to their accuracy, and to the great amount of learning 
and research displayed in tnem. Mr. Shelford's works on the Law 
of Lunacy, and on Marriage and Diyorce, have acquired an estab- 
lished reputation. So far as we have been enabled, on careful exami- 
nation, to form an opinion as to the present volume, it will fully sus- 
tain the hi^h reputation of its author; its aim and object are thus 
stated by him; '' The Succession Duty Act, 1858, having altered in 
some important particulars the Legacy Duty Acts, and applied some 
of its provisions to the former Act, it occurred to the author that a 
methodical arrangement of the several provisions of those Acts 
would form a useful Manual of reference for the use of the practi- 
tioner.*' In pursuance of this idea the author has, in four elaoorate 
chapters, composing the body of his present work, severally discussed 
the Stamp Duties on Probate and Letters of Administration ; the 
Legacy Dut^ Acts ; the construction of the last-named statute ; and 
the Succession Duty. In the appendix to Mr. Shelford's useful 
volume are contained the Succession Duty Act, 1853; rules for 
determining the value of an annuity of 100^. in certain cases ; forms, 
with directions for using them ; and a learned note on the Queen's 
Bemembrancer's office. 



A Treatise on the Administration of Trust Funds under the Trustee 
Belief Act, with an Appendix, containing the Trustee Belief Act, 
and the Act for the further relief of trustees, the General Orders 
and Eorms of proceedings. By John Darling, Esq., Barrister^at- 
Law. London : Stevens and I$<)rton. 1855. 

This is a very carefully written work upon the important enactments 
above specified, the na4:ure and aim of which are thus stated by the 
learned author : — 

^' The principal object which the Legislature had in view in pasdng the 
statute 10 & 11 Vict. c. 96, commonly called the Trustee Relief Act, was 
to improve the position of trustees, by enabling them to free themselves 
more easily from the burdens and liabilities of their office. Before the 
passing of the statute, a trustee could not obtain the assistance of the Court 
of Chancery in cases where the execution of his trust was attended with 
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any difficuliiefiy without a suit being institmtcd, either bjr himself, or hie 
teshd qua tnut^ for the administration of trust property. Nor when the 
trust was a continuing one, and the trust instrument contained no power to 
appoint new trustees, could he retire from his office, without giving rise to 
a suit for the appointment of new trustees. Now, apart from the reluct- 
ance which conscientious trustees would naturally feel in burdening the 
trust prop^ty with the expense of a suit in Chancery, the Court did noi 
consider them warranted in acting so as to lead to that result, either by 
retiring from their office, or by declining to act except under the direction 
of the Court, unless they were able to show that they had good ffrounds 
for the course they adopted. If Uiey failed to establish this to the satis- 
faction of the Court, although their conduct in the matter might not have 
been marked by any want of good faith, they were generally refused their 
costs, whether the suit was one for the administratbn of the trust property, 
or for the appointment of new trustees. 

** It is unnecessary to say that this state of things was frequently pro* 
ductive of much embarrassment and incouTenience to trustees ; ana to 
proride a suitable remedy for it appears to have been tiie main design of the 
L^slature in passing the Trustee Belief Act. That statute is intended to 
enable trustees to relieve themselves of their trust in a simple and inex- 

fensive manner, and so to give them a larger power of getting rid of the 
urdens and liabilities of their office than tney formerly possessed. With 
this view it authorizes the trustees in the first instance, upon their com- 
plying with certain formalities, to pay the trust funds in their hands int« 
tiie Court of Chancery, and then empowers the Court to execute the tnut 
in a sumnuury way upon petition. The trust ii thus shifted from the 
trustees to the Court at a oomparativelv trifling expense to the trust pro- 
perty. It should be observed, that the Act is confined to pro{>erty of which 
the Court can conveniently accept the trusteeship, and that its provinons^ 
in consequence, extend only to money, and to the ordinary public funds 
and securities." 

We cannot forbear adding that there is an excellent index to the 
volume whence the above extract is taken. 



The Endowed Charities, with some Suggestions for further Legislation 
regarding them. By J. P. Fearon. London: Longmans. 1855. 

This is a very interesting and important pamphlet, throwing much 
light upon the state and condition of our Enaowed Charities. The 
following extract from it, giving an account of the proceedings — ^and 
the results attained by them — m reference to St. Cross, will, we are 
assured, be acceptable to our readers :-* 

** Lord Guilford, as the master, had granted leases for lives, taking fines, 
the great bulk of which he appropriated to his own use, a small proportion 
only being reserved to the almspeople, and small rents were reserved. ^ On 
inquiry, it appeared that the rents and fines and other considerations paid by 
the lessees amounted to the fair value, and there was no case for impugn- 
ing the validity of the leases. On the other hand, the information prayed 
for a declaration of the Court, that the master was not entitled to appro- 
priate the fines to his own use, and that he might be decreed to account for 
and restore them to the charity. Lord Gmlford, in his defence, put 
forward a document found among the muniments of the charitv, and 
called the ^ consuetudinariumr This document bore date A,p. 169& It 
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stated that ttpon search made among the records of the hospital, no statutes 
could be found directing its government ; but that the same was then, and 
had been time out of mmd, governed by customs and ways taken from and 
in pursuance of former p^nts and donations of the founder, which customs 
it proceeded to set out m detail, stating, among other things, that it had 
been the custom and usage that the master should receive all the profits 
and revenues, with which he was to bear the charge of the house, in man- 
ner therein particularlv mentioned, and the repairs^ and to retain the 
surplus to himself ; and that upon the renewal of the leases, each brother 
was to receive 2dk in the pound from the tenants on the amount re- 
ceived by the master, such 2d, in the pound being paid by the tenants oyer 
and above the sums received by the master ; but that the whole fines of 
copyhold estates had always been due and payable to the master onl^. 

^* Upon this document Lord Guilford was sworn on his admission to 
office. The Court has overthrown it, and has declared that it was un- 
authorized and a fraud upon the charity, and that the master was not 
entitled to apply the fines to his own use ; but whilst so ordering, the * 
jude;e did not direct any account for the past^ nor give costs against me de- 
fendant, a conclusion which could only be understood as meaning that 
although the so-called 'consuetudinarium' was void, yet it did, until set 
aside by the decree of a Court, afibrd some justification to Lord Guilford, 
as a document on the faith of which he took office. 

** The case of St. Cross involved other questions to which it is unneces- 
sarv here to refer. The decision, with reference to an account and resti- 
tution of the fines, oecasioned much public disappointment. It had been 
assumed as a matter of certaintv, that as the abuse was patent, restitution 
to the charity would follow. Such might have been the case but for the 
existence of the consuetudinarium. The law officers of the Crown, after 
the decision, entered, with the assistance of the counsel, who with them 
had conducted the case, into a careful review of the whole facts, and arrived 
at the conclusion that there was no case for rehearing or appeal. The 
result of the proceedings is, that the old and vicious system of leasing on 
fines has been stopped ; but the Court has found itself unable at once to 
replace the charity in the position which it would have occupied if the 
leases had not been granted by Lord Guilford. The chief benefit is 
prospective only ; but eventually an income of 8,900^. per annum will be 
realized.'' 

We commend the pamphlet, from which the above extracts are 
taken, to the perusal and earnest consideration of those philanthropists 
who feel an interest in the conservation and well-being of our Endowed 
Charities. 

The Inventor's Guide, Ac. By J. G. Moore. Parry and M'MiTlaTi, 
Philadelphia. Triibner and Co., London. 1855. 

This is a useful and convenient manual of the Patent Laws of the 
United States. " It aims," remarks the author in his preface, " to 
direct the patentee how to proceed in obtaining a patent for an in- 
vention or design ; it explains to him the relative bearings of the 
laws on all classes of discoveries ; it indoctrinates him into the spirit 
of those laws, and points out to him the way to seek redress, and 
how to combat grievances." The work before us, we doubt not, will 
be very serviceable to many, on this as well as on the other side 
of the Atlantic. 
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Kritiscbe Zeitschrift. 2nd half of Vol. XXYII. 1855. 

This critical periodical of the Xaw, Jurisprudence, and Legislation of 
foreign countries, contains articles on the North American Marriage 
Law. 

The new Poor Law for the kingdom of the Netherlands, with the 
discussions thereupon in both chambers. 

On the schemes for Codification of the Criminal Law, with the 
letters of the judges thereupon, and the letter to the Lord Chancellor, 
containing observations on the answers of the judges, by C. S. Qraves 
and J. J. Lonsdale. 

French Canon Law. 

Beport of the Academy of Legislation of Toulouse of 1852. 

Sundry new French juridical works. 

North American State Law. 



An Improved Edition of the Statutes of the present Session. Edited 
by S. B. Bristowe and G. W. Hastings, Esqrs., Barristers-at-law. 
Wfldy. PartL 

This is the first number of a yery cheap and well-planned edition of 
the statutes of the current session, brought out under the auspices 
of two able and judicious editors. 



Besides the above works, toe have received the folhumff pamphlets 
and magazines, some of which will hereofter from time to time be 
noticed, when the subjects of which they treat chance to occupy the 
public mind: — 

Injustice of the Law of Succession to Beal Property of Intestates. 
By^P. J. Locke King, Esq., M.P. Third edition, considerably enlarged. 
Biogways. — A Letter to Lord Brougham, by the Chevalier do 
Chatelain, on the question of Trusteeship in England. Hardwicke. 
— ^A proposed Plan for dealing with the Statute Law, in a Letter to 
the Lord Chancellor. By James Kempay, M.A. Benning and Co. 
— Suggestions for a General Index or Title to Real and Personal 
Property, in a Letter to the Lord Chancellor. By "W. E. A. Boyle, 
Esq., of Lincoln's Inn. Wildy. — ^The Transfer of Land and Judicial 
Eegistration, a Letter to Sir K. Bethell, M.P., her Majesty's Solicitor- 
General. By C. Mills Eoche, Esq., solicitor. Butterworths. — On 
the Amendment of the Bankrupt Law. Hodges and Smith, Dublin, 
— The Journal of Psychological Medicine and Mental Pathology, fop 
July, edited by Dr. Winslow ; the Westminster Eeview for July, 
1855 ; the Assurance Magazine and Journal of the Institute of 
Actuajaes for July ; and the Asylum Journal, published by authority 
of the Association of Medical Officers of Asylums and Hospitals for 
the Insane, edited by Dr. Bucknill. "We mive abo received three 
bulky pamphlets, containing a statement of facts, and a report of the 
judgment m the case of Talbot v. Talbot, in the Irish Ecclesiastical 
Courts, which came to hand too late to insure adequate attention in 
this number. 



( 206 ) 



Witnisi of tttt (fEtuarter^ 



MISOEIiIiAITBOUS. 

CHA17C15BY QvBBir's CoiJiirBBL. — (hurts in which they practiae.^^ 
The following arranffement has been made as to the courts in which 
the Queen's Counsd will practise : — 

Master of the Bolls.— R. R Eoupell, Esq. ; E. J. Lloyd, Esq. ; 
Roundell Palmer, Esq. ; B. S. EoUett, Esq. 

F.-C7. KindersUy, — 0. T. Swanston, Esq.; 0. P. Cooper, Esq.; 
J. Q-. Teed, Esq. ; James Campbell, Esq. ; John Baily, Esq. ; W. B. 
Qlasse, Esq, ; James Anderson, Esq. 

. F.-C. Stua/rt,—C. Temple, Esq. ; J. Walker, Esq. ; L. T, Wigram, 
Esq. ; James Bacon, Esq. ; E. Malins, Esq. ; W. Elmslej, Esq. ; 
E. D. Craig, Esq. 

F.-O. Wood.— J o\m Bolt, Esq. ; Thomas Chandless, Esq. ; John 
W. Wilcock, Esq. ; W. T. S. Daniel, Esq. 

The Law Amendment Society proposes to establish a West-end 
Law Library, and it requests donations of books. 

The Articled Law Clerks propose the formation in the City of a 
Society having for its object the debating of legal and jurisprudential 
questions, and the intellectual improvement of law students who are 
articled, and who would be willing to give a society of that nature 
their encouragement and support. We wish their laudable enterprise 
every success. 

Jtjeidical Socibtt. — ^The last meeting of this Society before the 
long vacation was held on Monday evening, at its rooms, Trafalgar- 
square. Harris Prendergast, Esq., in taking the chair, apologized 
for the absence of the Solicitor-General, who was prevented from 
being present by his parliamentary duties. Mr. J. ]Napier Higgins, 
one of the honorary secretaries, announced that several letters had 
been received from several distinguished persons to whom the first 
publication of the Society had been presented ; among others from the 
Lord Justice Knight loruce, and from Professor Mittermaier, of 
Heidelberg, who highly eulogized some of the papers which it con- 
tained. Mr. J. P. Macqueen read the paper of the evening, the 
subject of which was, " Divorce, especially m regard to the rights of 
wives." This Society is rapidly risrug in practical utility and 
acknowledged reputation. 

BBfOBMATOBY SoHOOLS. — The magistrates of the West BidiDgy 
at the last quarter-sessions held at Pontefraet, unanimously passed a 
resolution that it was desirable to establish, as early as possible, a 
Eeformatory School for the West Biding, and that the Secretary of 
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State be memorialized accordingly. In the North and East Bidings 
of the counly an association has been orfi;anized for the reform of 
juvenile offenders, under the presidency of his Excellency the Earl of 
Carlisle, the Lord-Lieutenant of the East Biding, and the patronage 
of many of the most influential noblemen and gentlemen of thatpitft 
of the county. Nearly J, 000/. has been already subscribed. These 
schools will rapidly defeat their own object, and create a disastrous 
reaction and collapse of all better-directed effort. The State has no 
right to shift the charge of criminals to priyate hands and the 
experiments of philanthropy. It is an amiable furor just now which 
wiU have its day and expire. 

MoinrHiKT TO the late Justice Talfoitsi). — The mural monu- 
ment subscribed for by the members of the Oxford Circuit, and 
sculptured by Lough, to the memory of the late lamented Justice 
Talfourd, has been placed in the Crown Court, Stafford, against the 
wall between the two galleries. The bust is life-size, but (says the 
Wolverhampton Chronicle) many whose personal knowledge of the 
late judge entitles their judgment to respect, are of opinion that the 
likeness is not a good one ; and much of the effect of the whole is 
marred by some few misplaced ornaments, if we may be allowed such 
a term on such a subject. The base of the monumental tablet in 
which the bust is placed bears the following inscription : — 

On the Judgment Seat of this Court, 

While addressing the Grand Jury, 

ON MABCH XIII., MDCCCLIV., 

SIR THOMAS NOON TALFOURD, Knt., D.C.L., 

One of the Judees of the Conrt of Common Pleas, 

An Accomplished Orator, Lawyer, and Poet. 

The Members of the Oxford Circuit 

Ereeted this Memorial 

Of their Regard and Admiration 

For their former Leader, Companion, and Friend. 

Salabies op CouifTT Cotot Judges. — Mr. Lowe asked the 
Secretary to the Treasury (in Parliament last May) if the Govern- 
ment had any intention of taking steps to equalize the salaries paid 

to County Court Judges ? 1M&. Wilson said, the question alluded 

to by his hon. friend had for the last two years received great atten-r 
tion on the part of Government, and after the most careful con- 
sideration Government last vear thought themselves justified, con- 
sidering the great duties peru)rmed by some of the judges, in raising 
their sSaries to the highest point allowed by the Act of Parliament. 
In supplying these increased salaries the whole of the funds placed at 
the disposal of Government had been exhausted. Applications had 
been received from other judges for an increase; but he saw no 
reason for comnlying with their request ; and even if there wss one, 
there were, no riinds which might be made available. 
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This is a complete missfcatement. The grossest partiality has been 
shown, and jadges .who have incomparablj more work than tho 
fiiyoured metropolitan jadges remain at the lowest salaries. 



APPOIlTTMBirTS, &o. 

Mr. Justice Maule, owing to ill health, has retired from the Bench, 
which has lost in him one of the acutest minds and best-read lawyers 
this century has produced at Westminster Hall. The vacant judge- 
ship has been worthily filled by Mr. Willes, though he had not yet 
attained a silk gown. This gentleman is of Irish parentage, and 
a scion of Trinity College, Dublin. He has been long distinguished 
for his abilities as a lawyer, and his appointment is wholly free from 
the taint of nepotism and jobbery so unfortunately rife. Mr. Justice 
Willes has gone the Midland Circuit. 

A New Cotjntt Couet Judge calleb ik 1810. — Mr. C. Tem- 
ple, Q.C., who at one time had business on the JSTorthern Circuit, but 
who has long retired from the toils of the profession, has to the 
astonishment of the profession been appointed County Court Judge 
for Northamptonshire, on the decease of J. Wing, Esq., aged 41. 
When will Mr, Temple retire with his pension ? 

Mr. Phinn, Q.C., has been appointed Secretary to the Admiralty, 
and retires from the profession and political life for a post purely 
official. 

Mr. W. Atherton, Q.C., is appointed to the office of Judge- 
Advocate of the Fleet, as well as counsel to the Admiralty, vacant by 
the resignation of Mr. Phinn. 

The Eecordership of Devonport, vacated by the appointment of 
Mr. Phinn to the Admiralty, has been given to Mr. C. Saunders, of 
the Western Circuit, who was backed by. no influence. He had the 
place simply because he was a fit man for it. 

The new Chief Justiceship of the island of Corfu, involving every 
kind of judicial function, has been conferred, by Lord John fiussell^ 
on a Mr. Franklin Lushington, who was called to the Bar in 1853, 
and is almost wholly without practice* 

New Queen's Counsel. — Mr. Bovill, of the Home Circuit; 
Mr. Pickering, Mr. J. Wilde, and Mr. Overend, of the northern ; 
and Mr. Whitmore, of the Oxford Circuit, have been sworn in as her 
Majesty's counseL 

Tetkitt Tebu, 1865, — Public Examination of the Students of 
the Inns of Court, held at Lincoln' s-inn Hall, on the 18th, 19th, and 
21st days of May, 1855. The Council of Legal Education have 
awarded to 

John P. O'Hara, Esq., student of Gray !s Inn, a studentship of 
fifty guineas per annum, to continue for a period of three years. 
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Qharles A. Holmes, Esq., student of the Inner Temple, a certificate 
of honour of the first class. 

John Pym Teatman, Esq., student of Lincoln's Inn; Charles 
Fitzwilliam Cadiz, Esq., student of Lincoln's Inn ; Edward Dundas 
Holrojd, Esq., student of Graj*s Inn ; Samuel Bruce, Esq., student 
of the Middle Temple ; Andrew Steinmetz, Esq., student of the 
Middle Temple; Edward Howley, Esq., student of the Middle 
Temple; Erederick Hyman Lewis, Esq., student of the Inner 
Temple ; Henry Eutherfiird, Esq., student of the Middle Temple ; 
W. Algernon Slade Gully, Bsq^, student of the Inner Temple; 
William Patchett, Esq., student of the Inner Temple ; and Henry 
Conington, Esq., student of Lincoln^s Inn, certificates that they have 
satisfactorily passed a public examination. 

By order of the Council, 
(Signed) Edwaed Etak, 

Chairman (pro tem.) 

Council Chamber^ Lincoln's Inn, 24th May, 1855. 



LEaiSLATIOK. 

Thb Bills of Exchange Bill (introduced by Mr. Keating, Q.C.), 
as amended by the Commons, has been accepted by the Lords. But 
Lord Brougham protests against the alterations tliat have been made 
in it. It will, therefore, become law. It facilitates judgment upon 
bills, and prevents vexatious defences. 

IirsoLVBircT AND Bakkbitptct (Scotland). — A Bill to consoli- 
date and amend the laws of Scotland regarding bankruptcy and 
insolvency has been brought in by the Lord Advocate and Sir Q-. Grey. 
It contains 178 clauses, mostly relating to matters of detail. The 
Acts of the 54 Geo. 8, c. 137, the 2 & 3 Vict. c. 41, and the 
16 &, 17 Yict. c. 53, are repealed. It is proposed that the Act shall 
come into operation on the 1st of Novemoer, 1855. 

The Testamentary Jurisdiction Bill is withdrawn for the session. 

Qualification of Justices of the Peace. — A Bill, prepared 
and brought in by Mr. Colville, Viscount Emlyn, and Mr. Ker Sey- 
mer, amends the laws relating to the ^qualification of justices of the 
peace. It repeals the whole of the existing Acts. No person shall 
be capable of being a justice of the peace, unless he be qualified — 
1. by possessing an estate in land within England and W^es for his 
own use and benefit of the clear yearly value of 100^. 5 or, 2. by pos- 
sessing a personal estate of 300Z. ; or, 3. by possessing a clear yearly 
income 01 at least 300/., derived from a Government office or pension ; 
or, 4. by possessing more than one of the several kinds of property 
hereinbefore mentioned, all amounting in the aggregate to the clear 
yearly value of 300/. A declaration of their qualincation must be 
made by the justices of the peace, and any person guilty of making a- 
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folse declaration, will be held to haye committed a misdemeanour. 'No 
qualification by estate shall be required of peers of Parliament, privy 
councillors, justices of either bench, or barons of the Exchequer, 
eldest sons of peers, or eldest sons of persons capable of being elected 
county members. The following persons will be qualified by oflice, 
viz, : — OflBcers of the Board of Qreen Cloth, Heads of Colleges, Vice- 
Chancellors and Mayors at Oxford and Cambridge, judges of County 
Courts, Commissioners of the Navy, Under-Secretaries of State, and 
the Secretary of Chelsea College, Ac. Attorneys, solicitbrs, and 
proctors are especially disqualified. This Bill has been already with- 
drawn. 

Cbimikal Jubisbiotiok. — The Lord Chancellor announced the 
immediate introduction of a measure for increasing the number of 
Assizes and Quarter Sessions ; but the Bill for extending the power 
of summary iurisdiction in cases of petty larceny renders it unne- 
eessary, for the work will be thereby diminished, and the former is 
at present a dropped measure, though the latter will probably pass. 

Ths Executor and Trustee Companies Bill has passed the House 
of Commons, almost without an obstacle* 

New Act fob the Eduoatiow oe Pooe Chixdeew. — It i» 
enacted that poor-law guardians may grant relief to poor persons, 
kwfully relieved out of the workhouse, to provide education for any 
child of such person, between the ages of four and sixteen, in any 
school to be approved of by the guardians, for such time and under 
such conditions as the guardians shall see fit. The Poor-law Board 
may issue orders to regulate the proceedings of guardians. '* It shall 
not be lawful for the guardians to impose as a condition of relief that 
such education shall be given to any child of the person requiring 
relief." The cost of relief is to be charged in the same account as 
the other relief. Further, the Act provides that orphan and deserted 
children may be educated in the manner prescribed. The Act has 
immediate operation, but will prove nearly a dead letter. 

LoBD St. Leokabd's Bill for the better Protection of Purchasers 
against Judgments, Lis pendens^ and life Annuities, has passed both 
Houses. 

The Lunacy Begulation Act, 1853, has been introduced by Lord 
St. Leonards, and has passed. It is to authorize the Lord Chancellor, 
in matters of lunacy, to empower committees of estates to grant 
leases binding on issue, or remaindermen. 

The Lord Chancellor has presented a Bill to the House of Lords 
to make further provisions iofs the more speedy and efficient despatch 
of business in the High Court of Chancery, and to vest in him the 
ground and buHdings of the said Court, situate in Southampton- 
buildings, Chancery-lane, with powers of leasing and sale thereof. 

Mb. J. Q. Phillimobe has again introduced his Bill for the 
appointment of Public I^osecutors. The committee have seen no 
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reason to cliange the unfavourable opinion they expressed last year 
of the principle of this measure, and there is no doubt of its rejection. 
— Mr. Si. Phillimore has succeeded in passing through the House of 
Commons a Bill for Abolishing the Jurisdiction of the Ecclesiastical 
Courts in England and Wales in suits for Defamation. 

Mb. Hetwood and Mr. Headlam have brought in a Bill to Legalize 
Marriages with a Deceased Wife's Sister, or a Deceased Wife's 
Niece, which will scarcely pass. 



OAIiIiS TO THB BAB. 

MiDDiiB Temple, Mat 6. — Charles Boulnois (certificate of 
honour), LL.B., London Uniyersity; Fitzgerald Lockhart Boss 
Murray ; Bobert Miller ; Bobert Scott, Loudon University ; and John 
Martin ; Edward Howley, Henry Gillett Gridlev ; Henry Buther- 
ford (cert.) ; Bobert Mortimer Montgomery ; Andrew Steinmetz 
(cert.), and Joseph Park, Esqrs. 

IiriinsB Temple. — ^Walter Bobinson, Thomas Arthur Farrell, Ber- 
nard Ghustavus Norton, Peter Bothwell Crook, Charles Icrom 
Murch, B.A., James Scott Ogle, B.A., Benjamin Henry Walpole 
Way, John Boyd Kinnear, Henry Bret Ince, James Mackonochie, 
George Taddy Tomlin, William Beynold Deire Salmon, Gregory 
Charles Paul, B.A., and William Patchett, B.A., Esqrs. 

LnrcoLy's Iirw. — Prands William Everitt Stiffe, William Torrens 
McCullagh, Bobert Spencer Borland, Henry Scarth, Philip Lutley 
Sclater, William Angell, Charles Fitzwilliam Cadiz, Frederic William 
Earle, John Pym Yeatman, George Udny, Joseph Keecb Aston, and 
Charles Ambrose Lionel Lorenz, Esqrs. 

Gbat's Iinr. — Edward Dundas Holroyd, M.A., and Charles Hey- 
wood, Esqrs. 

Calls to the Ibish Bab. — The following gentlemen were, on 
the 30th May, called to the Irish Bar :— W. Woodlock, son of W. 
Woodlock, solicitor ; Philip Keogh, of Gervagh, in the county of 
Sligo ; F. T, Longworth Dames, GreenhiU, in the King's County ; 
C. J. Ferguson, Prospect, Mullingar ; William O'Brien, of Cork ; 
John J. Kirby, of Fermoy ; William Anderson, of Dungarvan, Esqrs. 



NEOBOIiOGT. 



John Venk Pbiob, Esq., of the Equity Bar, was killed by a fall 
from a strange horse he had accidentally mounted as his own, in Hyde 
Park last month. Sir William Page Wood spoke of him from the 
bench as " one who has been so recently removed from us, and 
whose loss we so deeply deplore," and as one for whom " none will 
feel a more deep or lasting regret than those who were acquainted 
with him professionally, and who will always look back with admira- 
tion on his ability and integrity, and with affection on his gentleness 
and courtesy." 
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April. 
20tli. FovLHEB, Edwardy Esq., solicitor, Manchester, aged 84. 
21st. Clowsb, William, Esq., barrister, London, a^d 65. 
26th. Jokes, Frank Jones Walter, Esq., hamster, London, 
aged 47. 

2nd. SiiiBT, William, Esq., solicitor, London, aged 73. 

8th. Teabkhead, Peter, Esq., solicitor, Oakham, a^d 68. 
19th. FiKKETT, William, Esq., solicitor, Sussex, aged 25. 

Bedwell, F. Bobert, Esq., registrar of the Court of 

.Chancery, aged 61. 

23rd. CuxwALL, Alfred, Esq., barrister, Devizes, aged 43. 

June. 

2nd. Pabtbidoe, Samuel John, Esq., barrister. Beading, aged 37. 
4th. PiEBCEY, Samuel, Esq., solicitor, London, aged 54. 
13th. Bbietxchb, Chaxles Ware, Esq., second judge, Calcutta, 
aged 56. 

16th. SiMFSOK, James Brown, Esq., town derk, Bichmond, 
Yorks., aged 51. 
17th. Pbudence, William, Esq., solicitor, Clapham, aged 66. 
18th. WnfG, J. W., Esq., CounW Court judge, aged 41. 
28th. Qbooait, Edward Carej, Esq., solicitor, Taunton. 



3rd. Holmes, Joseph Hanby, Esq., town derk, Bury St. 
Edmunds, aged 41. 

4th. Phillips, Bevell Henry, Esq., barrister, London. 
7th. Ellis, William Joyner, clerk of the peace, Gloucester. 
9th. WiOHTWicE, Humphrey, Esq., solicitor, B^msgato, aged 73. 
lltb. CoLLissoK, William, Esq., clerk of assize, Midland 
Circuit, aged 52. 
15th, WiKTEB, Eobert, Esq., solicitor, London, aged 64. 



Erratum. — At page 384 of last number of the Law Magazine, in 
line 8 from bottom, for " [to make a rate for repairs of the church] '* 
read £to repair the church]. 
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^an^rup^— Tables of Costs in Bankruptcy, and New Orders, June^ 
1855. 12mo. ds. 6d. cloth. 

Broaghom — The Speech of Lord Brougham in the House of Lords on 
Criminal Law Procedure^ March 23, 1855 ; with the Resolutions of the 
House of Lords. 8vo. Is. sewed. 

Darling — ^A Treatise on the Administration of Trust Funds ; with the 
Trustee Relief Act By J« Darling, Esq., Barrister* 8to. . 7s. 6d. doth* 

JDaddscn — ^Davidson's Precedents and Forms in Conveyancing. Second 
Edition. By C. Davidson and T. C. Wright, Esqs., Barristers. VoL L 
Boyal 8vo. 28s. cloth. 

Dams — ^A Manual of the Practice and Evidence in Actions and other 
Proceeding in the County Courts; with the Statutes and Rules. By 
J. K Davis, Esq., Barrister. Second Edition. Post 8vo. 15s. cloth. 

6/e»— The Small Tenements' Rating Act, and the Vestry Act, 1850, 
13 & 14 Vict. cc. 57 and 99 ; with Introduction and Notes. By W. C. 
Glen, Esq., Barrister. Third Edition. 12mo. 2s. hoards. 

Glen — ^The Poor Law Guardian : his Powers and Duties in the Right 
Execution of his Office. By W. C. Glen, Esq., Barrister. 12mo. Ss. 6d. 

cloth. 

Hough — ^Precedents in Military Law, includine the Practice of Courts- 
Martial — the Mode of Conducting Trials — the Duties of Officers at 
Military Courts of Liquests, Courts of Inquiry, Courts of Requests, &c. 
By W. Hough, Lieutenant-Colonel. 8vo. 25s. cloth. 

James — ^The County Voter's Manual and Guide to the Registration 
Courts and Elections ; with Practical Directions : to Overseers, &c. By 
W. A. James. 12mo. 2s. sewed. 

Jarman — A Treatise on Wills. By T. Jarman, Esq,, Barrister. Second 
Edition. By E. P. Wolstenholme and S. Vincent, Esqrs., Barristers. 
2 vols, royal 8vo. £3. ds. cloth. 

Juridical — Papers read hefore the Juridical Society. 8vo. 3s. 6d. sewed. 

Kerr — ^An Action at Law : heing an Outline of the Jurisdiction of the 
Superior Courts of Common Law ; with an Elementary View of the Pro- 
ceedings in Personal Actions and in Ejectment. By R. M. Kerr, Esq., 
Barrister. Second Edition. 12mo. 10s. boards. 

Lees — Laws of Shipping and Insurance ; with an Appendix containing 
the Merchant Shipping Act and Recent Statutes, together with a Copious 
Index. Seventh Edition, enlarged and adapted to the present State of the 
Maritime Law. By James Lees. Crown 8vo. 10s. 6d. cloth. 
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Lorenz — Select Thesis on the Laws of Holland : being a Commentary 
on Hugo Grotius* Introduction to Dutch Jurisprudence. Translated from 
the Grerman Latin. By C. A. Lorenz. Crown 8yo. 10s. 6d. clotii. 

Palerson — ^The Mercantile Marine Lavrs^ 1855 ; with Notes and Index. 
By W. Paterson, Esq.^ Barrister. 12mo. 7s. 6d. cloth. 

Pra<(— Income-Tax Acts ; with a full Analysis of the different Acts, 
also CaseSy Explanatory Notes, and a Copious Index : beinga Supplement 
to Tidd Pratt's Property-Tax Act» 1842. By W. T. Pratt, Esq., Barrister. 
Second Edition. 12mo. 4s. boards. 

Roche — ^The Transfer of Land and Judicial Registration. A Letter to 
Sir Richard Bethell, M.P., her Majesty's Solicitor-General, on the Defects 
of the Present System of Transferring Land. By C. M. Roche, Solicitor. 
8vo. Is. sewed. 

Boss — Leading Cases on the Commercial Law of Scotland, Ens^land, 
and Scotland. By G. Ross, Esq., Advocate. Vol. II. Royal 8yo. 
£1. 17s. 6d. cloth. 

> Shdford — The Law relating to the Probate, Legacy, and Succession 
Duties, including all the Statutes and the Decisions on those Subjects; 
with Forms ana Practical Directions. By L. Shelford, Esq., Barrister. 
12mo. 12s. cloth. 

Smith — The Law of Contracts, as contained in a Series of Lectures 
delivered at the Law Institution. By the late John William Smith. 
The Second Edition. By J. G. Malcolm, Esq., Barrister. 8yo. 16s. cloth. 

Smith — The Practice of the Court of Chancery ; with Forms and Bills 
of Costs : intended as a Fifth Edition of a ^ Treatise on the Court of 
Chancery," and a Second Edition of ** Hand-Book of Chancery Practice." 
By J. S. Smith, Barrister. 8yo. 25s. cloth. 

Taylor — ^A Treatise on the Law of Evidence, as administered in England 
and Ireland; with Illustrations from the American and other Foreign 
Laws. Second Edition. By J. P. Taylor, Esq., Barrister. 2 Tok. 
toyal 8yo. £2, 1 6s. cloth. 

Warren — Blackstone's Commentaries, systematically abridged and 
adapted to the Existing State of the Law and Constitution. By S. War- 
ren, Esq., Q,.C. Post 8vo. 18s. cloth. 

Wheaton — ^Elements of International Law. By H. Wheaton, LL.D. 
Sixth Edition, with the last Corrections of the Author, Additional Notes, 
and Introductory Remarks, and ia Sketch of the Author's Life and Diplo- 
matic Career. By W. B. Lawrence. Royal 8yo. £1. lis. 6d. cloth. 
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Art. I.— limited LIABILITY. 

[This article was written before the Limited Liability Bill of last Session 
had received the sanction of Parliament ; but as it contains an epitome of 
all the arguments for and against that measure, and also for and against 
the Partnership Amendment Bill, which has not passed into a law, we now 
insert it with a few slight alterations, adding some further remarks upon 
the provisions of the Lunited Liability Act itself. — ^£d.] 

"TTST^ revert to this subject^ in accordance with the promise 
Y y which we made in a former number^ though it is now 
pretty well used up by the host of essayists and pamphleteers 
who have written upon it, and has provided matter for numerous 
parliamentary reports and parliamentary debates. It will not 
be without utility, however, to take a review of the arguments 
which have been commonly used in its discussion, two bills 
bearing upon it having been recently before Parliament, one 
of which has become the law of the land. After all the discus- 
sion which the subject has received, we are not satisfied that 
its real bearings are yet generally understood, although several 
blue books, containing a vast amount of useful and well-digested 
matter, and some very able treatises on it, have been given to 
the world within the last twenty years. 

In 1837, Mr. Bellenden Ker made a report on the Law of 
Partnership, which was printed by order of the House of 
Commons. That report contains a great deal of valuable in- 
formation, and is particularly interesting at the present moment, 
as showing that most of the difficulties which have arisen out 
VOL. LIV. NO. cix. 2 p 
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of the modifications subsequently made in the Law of Partner- 
ship, by the Joint Stock Registration Act, were then indicated ; 
as they were ako in the first report of the select committee 
on Joint Stock Companies, which was assumed as the basis on 
which the Act itself was framed. The principal evils of the 
Law of Partnership, as it then stood, Mr. Ker classed under 
three heads : 1st. Those arising from the difficulty of suing and 
being sued; 2ndly. Those arising from the difficulties which 
occur to partners from suing inter se, more especially in refer- 
ence to a resort to Courts of Equity in partnership disputes, 
and agreements to refer to arbitration ; and lastly, those arising 
from the rule that any person taking an interest in the profits 
becomes liable as a partner. The first two evils were to a 
considerable extent remedied by the Joint Stock Companies' 
Acts. The latter was no doubt intended to be dealt with in a 
similar spirit in the Joint Stock Companies' Registration Act; 
but all these attempts at alteration or improvement have, until 
the recent session of Parliament, been confined to public com- 
panies, though the policy of limiting the liability of partners ia 
private trading partnerships has long occupied no small share of 
public attention. There is no denying this fact, that public 
opinion has undergone a considerable revolution in regard to 
the latter subject within the last few years. The old common 
notion, and the opinion of our ablest judges, was, no doubt, 
that any limitation of the liability of a partner in trade was 
unjust in principle, and would be impolitic in practice. ^' With 
respect,^' says Mr. Ker, ^^to the difficulties arising from the 
liability incurred as partner by a share of the profits, the pro- 
priety of any legal enactment on this head seems, from the 
opinion of the gentlemen who had been examined, to be very 
questionable ; those in favour of it admitting the necessity of 
introducing such qualifications as would guard it from being 
made use of as a means of evading the great principle of the 
Law of Partnership, and at the same time the difficulty of ac- 
complishing it ; and on the other hand, the majority of the 
opinions, both commercial and legal, are opposed to it." Yet 
in the same report, we find it stated, ^' that with respect to the 
working of the law in Prance and New York, as far as informa- 
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tion has been obtained^ it appears to be considered beneficial ; 
and certainly, as regards the French law, the cases which are 
reported do not afford evidences that this branch of the Law of 
Partnership furnishes any peculiar facilities for committing 
frauds on creditors. In France, according to the opinion of 
some well-informed merchants, it is very useful, as affording the 
means of directing to commercial enterprise much capital, which 
otherwise would not be so employed; as affording the means of 
bringing forward intelligent and skilful persons, who have not 
capital to enable them to enter into commercial speculation ; 
and as enabling a retiring trader to leave in the business a 
portion of his gains, and thereby continue the credit of the 
house to his successors, which the retiring partner might not be 
indined to do, if his whole fortune were to be liable to the 
partnership engagements. In New York it is understood that 
the same effect is produced." 

It would be difficult now to state the usual arguments in 
favour of limited liability more strongly or tersely than they 
are here put ; and yet the select committee of 1843 — with this 
report before them, and a great mass of evidence to support the 
views maintained in the extract which we have just given — were 
so chary of giving expression to what appears to have been the 
conviction of the majority, that they '' forbear to express an 
opinion, because, though highly worthy of consideration, those 
subjects do not appear to fall within the scope of the reference 
which was made to them." We next find the subject partially 
investigated by the committee appointed in 1850 by the House 
of Commons, to inquire into the subject of the investments of 
the middle and working classes ; and their report, without pledg- 
ing the committee to any positive opinion, recommended that 
charters of limited liability, for useful undertakings, should 
be granted by the Crown with due caution, at a moderate cost. 
This, perhaps, is the first decided intimation of opinion on the 
subject which we find in any of the parliamentary reports 
relating to the question of limited liability. 

Mr. Slaney's committee was appointed in 1851 to consider 
the Law of Partnership, and the expediency of facilitating the 
Umitation of liability, vnth a view to encourage useful enterprises, 
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and tlie additional employment of labour ; and as we are now 
glancing at the development of opinion on tlie subject^ in a 
kind of historical manner^ it may not be out of place to state 
shortly the conclusions at which that committee arrived^ as 
stated in its report. 

Having considered the Law of Partnership as then (in 1851) 
existing — viewing its importance in reference to the commercial 
character^ and rapid increase of the population^ and prosperity^ 
of the country — they recommended the appointment of a com- 
mission to consider the whole subject^ " especial attention being 
paid to the establishment of improved tribunals to decide claims 
by and against partners^ in all partnership disputes ; and also to 
the important and much controverted question of limited and 
unlimited liability of partners/' They further recommended an 
alteration in the usury laws, and that *' power be given to lend 
money for periods not less than twelve months, at a rate of 
interest varying with the rate of profits in the business in which 
such money may be employed ; the claim for repayment of such 
loans being postponed to that of all other creditors ; that in 
such case, the lender should not be liable beyond the sum 
advanced; and that proper and adequate regulations be laid 
down to prevent firaud/^ The mode of granting immunity from 
unlimited liability advocated by this committee was similar 
to that suggested by the committee on investments, viz. a 
greater facility in the obtainment of charters of incorporation ; 
and that power should be conferred upon traders to borrow 
capital, without risk to the lender, beyond the amount of the 
sum advanced ; and they went so far as to express their con- 
viction that it was no less " consistent with the spirit of recent 
legislation than conducive to the public advantage, and the 
promotion of legitimate trade, to relax any restraints,'^ which 
existed on the free action of individuals in the application of 
capital, due regard being paid to the importance of preventing 
the acquirement of undue or undeserved credit, or giving 
encouragement to ignorant or reckless speculation. 

The draft of the report proposed by the chairman, Mr. Slaney, 
contained the recommendation, '^ 1st. That charters of limited 
liability, for usefiil local enterprises, subject to certain rules to 
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be laid down^ should be granted at mucli less cost^ and with 
much greater facility^ than has hitherto been the case, indlj. 
That the law of limited liability of partners^ as in nsage 
abroad, shotdd, after due regulations, be adopted here, but not 
extended to banking, mining, insurance, foreign trade, or other 
enterprises of a like speculative or uncertain character/' 

It may be seen, by the slight chronological sketch we have 
given of the opinions entertained and expressed from time to 
time by parliamentary committees, that the leaning towards 
limited liability has been more and more marked, as the subject 
received further investigation. This of itself will be no trifling 
ai^ument with those who have not time, or who do not care, 
themselves to enter into all its bearings. It is also worthy of 
remark that, in no case, do we find a committee expressing an 
opinion hostile to the Umitation of liability. Mr. Bellenden Eer, 
in his report of 1887, says that, *'fram the opinion of the gentle" 
men who had been examined" the propriety of an enactment 
for that purpose appeared to be very questionable; but yet 
Mr. Ker^s own conclusion appears to have been decidedly 
&vourable to such a measure. The committee of 1843 simply 
'^ forbear " to express an opinion, though the minutes of evidence 
taken before them disclose many arguments in favour of limited 
Uability, which must have gone far to shake the preconceived 
notions of those who were adverse to such an enactment. The 
committee on investments (of 1860) give no opinion on the 
abstract question, whether the unlimited liability of partners 
should remain unchanged or not; but their recommendation 
that charters should be granted at a moderate cost shows the 
tendency of their minds, and their disposition, at all events, to 
greatly increase the number of companies or partnerships pos- 
sessing this immunity. Mr. Slaney's committee goes still fur- 
ther ; for, besides adopting the recommendation of its predecessor 
as to charters, it boldly recommends the limitation of the 
liability of private partners in certain specified cases. This 
brings us down to the Commission appointed to inquire into the 
Mercantile Laws and the Law of Partnership, whose first report 
was printed last year. Upon the question which we are now 
discussing, the report says, ''It is difficult to say on which 
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side the weight of authority in this country preponderates. 
The opinions received from foreign countries preponderate in 
favour of limited liability; but many of the foreign corre- 
spondents^ while bearing testimony to the beneficial operation 
of the law as to partnerships with limited liability in their 
countries, suggest that it may, nevertheless, well be, that the 
circumstances of the trading interests in the United Kingdom 
may give it a very different operation here.*' The commissioners 
considered that the proposed limitation of liability would not 
operate beneficially on the general trading interests of this 
country ; but they were favourable to the extension of cheap 
charters. As to the expediency of adopting the suggestion of 
Mr. Slaney's committee (see ardCy p. 218), viz., that persons 
should be enabled to lend money at a rate of interest varying 
with the rate of profits, the commissioners were not agreed iq 
opinion; and we accordingly find that Lord Curriehill^ Mr. 
Bramwell, Mr. Anderson, Mr. Hodgson, and Mr. Slater, stated 
their opinions on the subject separately. These opinions are to 
be found in an appendix to the report. No where else perhaps 
has the subject been so well discussed as in the Blue Book to 
which we at present refer. Indeed, it would be difficult to 
suggest any argument, on either side, which is not to be found 
in the papers supplied by the learned commissioners ; and it is 
no doubt very much to be attributed to the unanswerable argu- 
ments therein contained, as well as to the mass of evidence 
published by the commissioners, that we have had two bills, 
embodying and enforcing the principle of limited liability, 
recently brought before Parliament. 

It may be asked, why have committees of the House of Com- 
mons, and commissioners appointed by the Crown to investigate 
this subject, been so slow to acknowledge the merits of limited 
liability, if the weight of evidence has always preponderated so 
greatly in its favour ? Why did Mr. Bellenden Ker rely so 
little upon his own judgment, and so much upon the vague 
general opinions ^^of the gentlemen who had been examined?'' 
Why did committees of the House of Commons timidly forbear 
to express an opinion upon a question so intimately connected 
with the subject which had been referred to them by Parlia- 
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ment ? Why are committees and commissioners so iinanimous 
in advocating the great extension of cheap charters^ as the hest 
way of meeting the growing feeling in favour of commandite 
partnerships? "Why are they so easily satisfied of the propriety 
of thus multiplying exceptions to the rule of unlimited liability 
— exceptions, too, let it be remembered, which are based upon 
no principle of jurisprudence or political economy, but lie alto- 
gether at the mercy of an irresponsible minister or board ? To 
any one who will take the trouble of reading all the documents 
to which we have here referred, the answer will be obvious 
enough. It is to be found epitomised in the laconic apophthegm 
of Mr. Bellenden Kpr, in reference to this very question, " all 
change is an evil,^' which may be taken as a free translation of 
the well-known Nolumus leges Anglice mutari, Mr. Ker has 
subsequently said that all he meant by this sententious bit of 
wisdom was '^that all change arising from the introduction of a 
new law must bring some evil ; for either it is impossible so to 
express complex laws as to prevent doubt or difficulty, or our 
mode of framiag such laws is eminently imsuccessfid ; and 
hence, though there may be a balance of good, there always must 
be some evil accompanying the change :" and then Mr. Bel- 
lenden Ker, like a true Briton, at once seeks refuge in the 
sanctuary of one of our old institutions — ^the Board of Trade, in 
the '' routine ^^ of which, it ought not to be forgotten that 
Mr. Ker himself enjoys no unprofitable position. Great is 
Diana of the Ephesians, and particularly great in the eyes of 
one Alexander the coppersmith ! We are a people notably 
hostile to organic change, especially in our laws. We wiU 
modify, we will amend, we won^t object to slight alterations in 
our law ; but you must not ask us to confess that we have been 
entirely wrong for centuries. The offensive suggestion is at 
once met by an appeal to our national prosperity, which many 
good people suppose is proof positive that everything is just as 
it ought to be. Then there is no doubt that Lord Eldon's 
famous axiom, that every partner in trade is "liable to the last 
acre and the last shilling in his possession,^^ has had no trifling 
eflFect in producing a conviction in the public mind (which cer- 
tainly did exist to a remarkable extent) that — "in the nature of 
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things'' — such was the true and legal condition of partnership, 
without which commerce could not be carried on, or mercantile 
credit be maintained, for a single year. It became very common 
to hear tyros in the science of political economy speak of un- 
limited liability being, to use the cant phrase, '^the natural 
state of things,'' and limited liability " the unnatural state of 
things." That such a notion was entertained, even among the 
better informed, it may be sufficient to refer to a question put 
by Mr. J. A. Smith to Mr. J. G. Phillimore,* in Mr. Phillimore's 
examination before the committee of 1851 : — Mr, J. A. Smith 
(Q. 73) . " Would not the natural state of things be unlimited 
liability, and the unnatural state of things limited liability?" 
Again, in his examination of Mr. Commissioner Fane : Mr. J. 
A. Smith* (Q. 523) . " Why do you think that limited liabiUty is 
a more natural state of things than unlimited liability?" and 
(Q. 524). ''What I meant td ask was this : why do you consider 
it a more unnatural state of things for a man to be liable fuUy 
for the consequences of his acts, than to have those conse- 
quences limited by an Act of the Legislature ?" Mr. Sweet also, 
in his Treatise on Limited Liability, gives us as the first general 
head of the subject — ''Liability a natural consequence of 
sharing profits." The learned writer must surely use the word 
" natural " here in a non-natural sense, as the Oxford Tracta- 
rians would say ; for in what intelligible sense liability can be 
the natural consequence of sharing profits it would be difficult 
to predicate. 

We do not stop now to discuss the fallacy which lies at the 
root of this notion of a natural and an unnatural state of things 
in reference to the subject at present under discussion. We 
merely give these extracts by way of an illustration of the 
views with which the subject came to be regarded even by 
persons of considerable intelligence. Unlimited liability was 
supposed to be the only true and safe condition of trading part- 
nerships, when viewed in the light of political economy ; and 
that such was the legal status of trading partners was generally 
assumed to be the old common law of the land. How far this 
was an assumption, Mr. Commissioner Fane, in his most valua- 
" Report on the Law of Partnership, p. 12. * Page 71. 
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ble evidence before the committee of 1851, shows us clearly : — 
"In the early part of my professional life/' says Mr. Fane, 
" circumstances induced me to study the Law of Partnership, 
and I found this strange provision in it ; I was so startled and 
amazed, that I set about tracing it to its source, and then I 
discovered that it had, properly speaking, no foundation at all. 
I traced it to a case decided in 1793, on the alleged authority 
of a case decided in 1775, which last not only did not affirm it, 
but actually negatived the liability of the alleged partner. 
The case in 1775 was Grace v. Smith, Blackstone's Reports, 998. 
There Grace endeavoured to make Smith, who had retired from 
a partnership some years before, responsible for a subsequent 
debt of the partnership, on the ground that he on retiring had 
stipulated for a share of the profits. The counsel who argued 
for the plaintiff, to support his argument, took from his pocket 
what, in the language of our profession, is called pocket-pistol 
law, that is, a manuscript account of an unreported case, which 
he said had been decided a few months or weeks before by Lord 
Mansfield, Bloxham v. Fell, in which Lord Mansfield had 
decided in a similar case, that the retired partner was liable. 
This argument and case, however, produced no effect, for Chief 
Justice De Grey, and the three other judges, held that the 
defendant was not liable. Similar attempts to make persons 
responsible for debts, as dormant partners, were repeated ; in 
1780, in Hoare v. Dawes, Douglases Reports, 371 ; and again in 
1788, in Cooke V. Eyre, 1 H. Blackstone, 37, — ^but they fidled; 
nor was it till 1793 that the doctrine was established,^^ — ^in the 
case Waugh v. Carver, 2 H. Blackstone, 235, professedly upon 
the authority of Grace v. Smith. Since 1798 there have been 
a number of decisions more or less contradictory, many 9f them 
assuming that the test laid down in Grace v. Smith — that who- 
ever takes part of the profits thereby takes part of the fund 
which is the proper security to the creditors for their debts — is 
based upon sound principles of political economy, and supported 
by every consideration of policy apd common justice. Never- 
theless, Lord Curriehill observes,^ " that in his opinion there 
does not appear to be in our existing laws any rule to prevent a 
^ Report of Mercantile Law Commission, Appendix, p. 11. 
TOL. LIV. NO. CIX. 2 Q 
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company [partnership], in its contracts with other parties, to 
stipulate that some or all of its partners, and their funds, other 
than those embarked in the partnership as its stock, shall not 
be liable for the debts incurred by the partnership under these 
contracts. If a partnership should prevail on other parties 
to contract with it on such a footing, there is no reason why 
such a condition of the contracts should not be eflFectual. Nor 
would the validity of such a stipulation depend upon one of the 
contracting parties being a partnership ; there being no reason 
why parties agreeing to such an immunity in favour of even an 
individual customer should not be bound by their contracts. 
If contracts of this kind be rarely heard of, this is not because 
they require legislative interference to render them legal, but 
because few persons will sell, lend, or otherways dispose of their 
funds on such terms.^^ 

It is worthy of remark that many of the opponents of limited 
liability make what they conceive to be a telling argument out 
of the supposition that few persons would credit a partnership 
so constituted ; and say there is nothing to prevent them from 
doing so now, if they are so disposed : while a numerous class 
of advocates on the same side, adopting the other extreme, cry 
out, "If you reverse the present rule of law as to liability, 
you open the floodgates of fraud, and ruin the credit of the 
country. So seductive are the allurements of trade, that thou- 
sands of fraudulent firms will obtain unlimited credit from the 
simple and unsuspecting. It will be an almost universal breaking 
down of the barriers of English commerce, and terminate in a 
paroxysm of wild speculation,'^ &c. &c. One might suppose, 
after the perusal of a few of these proleptical jeremiads, that 
the moneyed men, manufacturers, and others, who would be likely 
to deal with those terrible commandite firms, were a multitude 
of Moses Primroses, who should never be allowed to go to fair or 
market without some statutable grandam to insure their safe 
return. It seems never to have occurred to the minds of these 
dolorous prophets, that where men are determined to be foolish, 
an Act of Parliament cannot do much to prevent them. Were 
there no bubble companies after the Bubble Companies Act ? 
Did the Usury Act extinguish the practice of usury ? Has the 
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Joint Stock Companies^ Begistration Act put an end to^ or in 
any way diminished the number of^ " West Middlesex and 
General Annuity ^^ Associations ? On the other hand^ did the 
Anonymous Partnerships Act for Ireland (21 & 22 Geo. 3, Ir. 
Stat.) lead to any excessive and rash speculation in that country ? 
What tremendous evils have been caused by Mr. Slaney's Act 
(15 & 16 Vict. c. 31), which lets loose the principle of limited 
liability into the most dreadful of all regions, viz. amongst the 
^' dangerous ^' classes? We can aflFord, then, to regard with 
indifference all these distressing predictions of men, the like of 
whom turn up in the discussion of every questiou, of whatever 
kind or nature soever. 

The truth is, the change in the law, advocated by those who 
are in favour of limited liability, is not so very sweeping after 
aU, either in principle or in effect. According to the law as it is 
at present, the only thing that stands in the way of a partner's 
limiting his liability is the difficulty of proving that parties 
dealing with the firm were aware of and acquiesced in his 
declaration that he would not be liable for the debts of the firm 
beyond a certain amount. It is merely a question of notice and 
of evidence. Instead of calling the bill lately before Parliament 
a Bill for the Limitation of the Liability of Partners in Trade, 
it might perhaps be more justly intituled a bill to declare what 
shall be sufficient evidence of contracts between trading partners 
and their creditors, to restrict the liability of certain of the 
former. Under the proposed act, as under the old law, all ordinary 
partnerships would have the attribute of the unlimited liability 
of all the partners. In that respect the law would remain un« 
changed. There has been and there would be nothing to prevent 
a firm and its creditors from making a valid agreement, that a 
partner of the firm should be liable to the creditor for the 
partnership debts to a certain amount, and no further. The 
practical obstacle to such contracts becoming common was the 
difficulty — indeed, in many instances the impossibility — of a 
firm contracting in such a manner with all its creditors. Where 
this difficulty does not exist, we have already limited liability, 
not only in theory of law, but actually carried out into practice. 
Thus, in a number of insurance offices, a condition of the policy 
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of insurance is that the assured can only look to the fonds of 
the company, and not to individual shareholders, in the event 
of his having a claim in respect of his policy. Here the con- 
tract being always in writing, there is no difficulty in proving 
the real nature of the agreement. 

In Gallway v, Smithson, 10 East, 264, the action was upon 
a promissory note, sighed by a partner in a brewery for the 
firm ; to which the defendant pleaded that before the plaintiff 
took the note in question, he had notice of an advertisement 
then recently inserted in a newspaper by the defendant, wherein 
he warned all persons not to give credit to his partner on his 
(the defendant's) account, and that he would no longer be liable 
for drafts drawn by the other partners on the partnership 
account. It was argued by counsel for the plaintiff, that the 
declaration of the defendant, that he would not be liable for 
the contracts of his partners on their joint account, was not 
sufficient to rid him of his legal responsibility ; on which Le 
Blanc J. observed, " Can an assumpsit be raised by one man's 
discharging the debt of another who desires him not to do it 
upon his credit?'' And Lord EUenborough held that the 
plaintiff could not recover in defiance of the notice previously 
given to him in the advertisement. The implied authority of 
one partner to bind another may always be rebutted by express 
notice ; and thus we find that in many of the arguments which 
have been used by the opponents of limited liability, there is 
one element, at all events — we mean the assumption regarding 
the common law — ^which is altogether to be rejected. If there 
be no stipulation to limit liability, it is unlimited : if there is an 
a^eement, and you can prove it, then the law will not interfere 
with the agreement, but will uphold it. 

The stock argument of all the advocates of unlimited liability 
— an argument which they seem to think smacks of blunt 
honesty, and which no doubt has for many years stuck in the 
throat of John Bull — ^is that whoever participates in the profits 
of a business must in return contribute to its losses. To have 
the chance of being gainer you must run the risk of being loser. 
There is such a natural antithesis between profit and loss — such 
a ready association of these ideas by reason of the permanence 
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and force of the contrast — that most people are caught by the 
semblance of logic. If the proposition^ however, were strictly 
expressed, it would savour more of inequity than justice. It 
seems fair enough to say, that you may win, you must also take 
the chance of losing ; if you diminish the profits, you must 
contribute to the losses : but it is a very different thing to say, 
that you may win something, you must run the risk of losing 
eveiything ; if you take a share of the profits, you will become 
liable to pay the whole of the losses. Moreover, you may 
diminish the profits as much as you can, in any other character but 
that of partner; or indeed as partner to all intents and purposes, 
if you get at the other side of the '' very thin '' division which 
distinguishes legal partners firom actual participators. Mr. 
Bramwell thus states and answers this time-honoured objection : 
^' When stated with precision it seems to be this : that there is 
a natural justice in, or connexion* between, buying goods and 
paying for them. I ask, why should a man who buys goods 
pay for them? Either he has undertaken to do so, or he has 
not. If he has, make him liable to the extent of his under- 
taking j to his last shilling and acre, if he has pledged them. 
But if he has not, if he has not imdertaken at all, or if he has 
Hmited his liability, I not only see no reason why he should be 
called on to do that which he has not engaged to do, but I 
think it is a positive dishonesty to attempt to make him. I 
take the case of a dormant partner as an example : A has 
entered into partnership with B ; he has engaged that B shall 
not pledge his credit; he has agreed to find certain capital; he 
has performed his engagement faithfully. C has sold goods to 
B ; B's fraud, folly, or misfortune, makes him insolvent. The 
existence of the partnership is discovered, and A is called upon 
by C, who had never heard of him, and never trusted him, to 
pay. This claim is, in my judgment, inconsistent with common 
sense and common honesty. Again, it is said, that as profits 
would have gone to pay a debt, he who takes them ought to 
pay it. If he did not undertake to do so, why should he use a 
profit on a transaction with A to make good a loss on another 
withK?" 

Participation of profits, no doubt, is the legal test of partner- 
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ehxp, and in the case of secret or dormant partners^ it has been 
said that they ought to be liable equally with the open and 
ostensible partners^ on the ground that they, by participation 
in the profits, take from the fund to which the creditor has a 
right to resort for payment. Lord Mansfield, in Hoare v, 
Dawes, Doug. 356, held that they should be so liable, ^'be- 
cause they would otherwise receive usurious interest without 
any risk.'' 

Whatever might have been the effect of this argument while 
the Usury Laws were in being, it will be admitted that since 
their repeal, it is greatly diminished. As long as they were in 
force, it was not competent to any man to lend money at an 
interest beyond a certain rate, and therefore it was then illegal 
to do what now is perfectly lawful — ^to advance money on loan, 
for the purposes of trade, at rates of interest calculated with a 
view to the varying profits of business. There is nothing in the 
law, at present, to prevent the fundholder from virtually partici- 
pating in the profits of trade ; and it matters little to the creditor 
whether the fund, out of which he is to be paid his demand, ha» 
been diminished by the high rates of interest paid by his debtor 
for the capital on which he traded, or by a division of profits, a& 
such, with a third party who supplied the same. 

The difference between interest and profit is, that one is fixed 
and certain ; the other fluctuating and uncertain. In respect 
of the former, you have an absolute claim against the assets of 
the trader; the second is only contingent, and is itself liable. 
It has been said, indeed, that there is this further difference, 
that where you lend money, you have no right to exercise any 
control over the management of the borrower's business ; but 
that a partner has the right of inspection of the accounts, and 
generally of interfering with the management of the concern. 
A partner, no doubt, by right of law, can inspect the accounts ; 
but a lender may stipulate for the right; and so far as such 
inspection renders the security greater, he may, in most cases, 
have the security without any very ingenious contrivance on 
his part. A partner has not necessarily the right to control a 
business in such a way as he may think best for his security ; 
a dormant partner frequently stipulates not to interfiere in 
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the management of the affairs of the firm ; but this objection, 
at all events, does not lie against a commandite partner, who 
can exercise no control whatever without thereby losing his 
immunity. 

It is a mere anomaly of our law, then, which permits the 
money-lender to draw fifteen or twenty per cent., or as much 
more as he can get, out of the profits of a business, without any 
habiUty whatever on his part beyond the risk of losing his debt ; 
but refuses the same or a much less benefit to a dormant 
partner, whose credit has been in no wise pledged, and who 
has never interfered in the conduct of the partnership affairs. 
Indeed, though the case were otherwise, and both stood upon 
the same footing as to the extent of their liability, there would 
still remain the important distinction between them — ^and pro- 
perly so, it may be — ^that in the event of the insolvency of the 
concern, the former would come in as a creditor for his share in 
the division of the assets, while the latter would be postponed 
to all the creditors, and remain himself a debtor to them in the 
amount stipulated by him as a dormant partner. 

There is, moreover, a practical fallacy in the objection with 
which we are dealing. It is a mistake to suppose that the rule 
is to give credit upon the faith of profits. Credit usually, indeed 
always, in regular mercantile transactions, is given in respect of 
the capital, not of the profits, which for the most part are 
expended in the maintenance of the firm, and contribute gene- 
rally, but in a comparatively inconsiderable degree, to the stock 
of assets ; and the capital is commonly contributed most largely 
by the dormant partners, and there can be no injustice to the 
creditor if it remain to the last fully liable to his demand. 

It may be insisted that the respectability of the firm was a 
ground of credit, but surely nothing could have been staked 
upon the character of unknown persons ; and if the ostensible 
partners-r-those whose personal reputation was the real ground 
of confidence — are liable to their last shilling and their last 
acre, there is no just reason for attempting to fasten liability 
upon those whose names were unknown — whose existence was 
unheard of — ^by the parties affecting to have been deceived. 

Nor is the argument solely dependent for illustration upon 
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the case already adverted to, where money may be advanced on 
loan at an exorbitant rate of interest, and the fund to which 
the creditor has to look is proportionably dimioished. There is 
also the case of annuitants and quasi partners, to which most of 
the foregoing remarks equally apply. It is no uncommon thing 
for a retiring partner to stipulate for an annuity of a fixed 
amount, in consideration of his relinquishing his share of 
profits; but suppose all parties would prefer his receiving an 
annual sum varying with the amount of profits, which for many 
reasons might be the most desirable proceeding, not only for 
the retiring, but also for the continuing partners, the law steps in 
to interfere, and says, "Noj you A, for the consideration afore- 
said, may be secured by deed in an annuity of 500/. per annum 
(even though that be a sum larger than the whole firm had ever 
realized before) ; and you may do so, without the least liability 
to the creditors of the firm, though you take away more than 
the whole profits of the concern, and compel your former part- 
ners to fall back upon their own capital for their maintenance ; 
nay, more, in the event of their insolvency, you may yourself 
come in as a specialty creditor of the first rank, being secured 
by a deed; but if you make your annuity in the least — no 
matter how remotely — contingent upon profits; if you even 
agree to receive a lesser sum, should the concern not realize 
sufficient in the course of any year to pay you ; you are then a 
partner, and in the event mentioned, instead of being a favoured 
creditor, are at once transformed into a debtor, having, by 
construction of law, made yourself liable for the debts of your 
co-partners/^ In Ex parte Wilson (Buck. 48) a retiring partner 
stipulated with the continuing partners for an annuity of 50/. to 
himself, with remainder to his wife and children, but that in 
the event of the profits of his share not reaching that amount, 
then that it should abate proportionably, with a provision for an 
increase to 100/. if his share should amount in value to a certain 
specified sum. Lord Eldon held him to be a partner ; the amount 
of the annuity being liable to fluctuate with profits. If the annuity 
was 100/. absolutely, the question would never have arisen. 
This case is in principle opposed to Ex parte Waters, 19 Ves. 461 
(see infra, p. 232). 
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By quasi partners^ we mean a class of penons that is be- 
coming more numerous every day — ^men for whom ingenious 
lawyers have achieved what Parliament has been so tardy in 
attempting — who are really partners with limited liability, 
thanks to the subtle contrivance of conveyancers, who seldom 
are wanting in sufficient skill to relieve the public from mis- 
chievous interference and arbitrary legislation in their own 
department of the law. Sergeant Moore's well-known con- 
trivance to defeat the Statute of Inrolments has not been without 
its rival in regard of ingenuity in modem times. The present 
instance may be considered as an equal triumph of subtlety. 
No other than Lord Eldon himself was the first to suggest a 
distinction in favour of the man who " stipulates, as the reward 
of his labour, that he shall have, not a specific interest in the 
business, but a given sum of money, even in proportion to a 
given quantum of the profits J' "That (said the learned judge) 
will not make him a partner ; but if he agrees for part of the 
profits, as suchy giving him a right to an account, though 
having no property in the capital, he is, as to third parties, a 
partner." This distinction has been frequently characterised as 
"very refined" and "very thin" from the bench and in the 
text-books. To the ordinary reader, I have no doubt, it will 
appear very forced and absurd. What real difference is there 
between receiving a share of the profits, and a sum of money in 
proportion to the profits? And as to one having the right 
to an account, and the other not, the fallacy has been long 
since exploded ; for it is perfectly plain that if one is to be paid 
in proportion to profits, it is just as necessary for him to have 
some means of discovering what the profits really are, as if, 
instead of his remuneration being proportionate to, it were an 
actual share of, profits, as such. Nor is the law, in respect of 
this subtle distinction, by any means consistent, for it is possible 
for a person to have a share in the profits of a concern (as profits) 
without being necessarily a partner : as in the case where one 
member of a mercantile firm assigns to a stranger all his profits 
in the concern. The assignee is not thereby made a partner; 
and in the case of the insolvency of the firm, instead of his 
being liable for all its debts, he comes in as one of its creditors 
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still further to diminish the fdnd from which he already may 
have largely subtracted. See Ex parte Cooper^ 2 Mont. Deac. 
& De G. 14. A clerk who stipulates for a proportion of profits 
as a recompense for his labour or skill becomes a partner 
in regard to third parties (Hesketh v, Blanchard^ 4 East^ 144) ; 
but he is not so when his salary is subject to fluctuation ac-- 
cording to the profits of the master's business. Ex parte 
Waters, 19 Ves. 461. 

The legal maxim qtd sentit commodumy sentire debet et onus, 
has not been without its weight in the discussion of this ques- 
tion; but^ as Mr. Ludlow remarks, ^^this maxim is not without 
its exceptions in law.'' Has a tenant for life, or have his credi- 
tors, power to come upon the remainderman for the expenses of 
any permanent improvements? or^ as between leaseholder and 
reversioner in a building lease, is the latter called upon at the 
end of the term to pay the tenant's building debts? Where 
there has been no contract, express or implied, there is no 
liability in law. In the case of a dormant partner there is no 
express contract, and the question whether one ought to be 
implied is not necessarily decided by the fact of his having 
reaped an advantage from any transaction or series of trans- 
actions, to which a creditor may have been a party. Moreover, 
if we were to apply the proposed test literally but universally, 
it might be foimd somewhat inconvenient to creditors, especially 
of joint stock companies : it frequently happens, particularly 
in abortive schemes, that they alone are the persons who have 
derived any advantage, and the maxim could hardly be more 
justly applied than in some such cases, where creditors, well 
knowing the character of the undertakings have given credit, 
not upon the faith of a company, but relying upon the fact that 
it comprised some sufficient victims for unlimited liability; 
victims, moreover, who are anything but voluntary parties — 
using the word in its cQmmon, not in its legal acceptation — ^to 
the contracts which were afterwards to be the subject of the 
creditors' claims. 

Enough has been said, we think^ to prove that the received 
test of partnership is unscientific and unfair. When we apply 
it, without the arbitrary distinctions of law, we find that there 
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may be not only a participation^ but even a monopoly^ of profits^ 
without partnership^ and with the absence of all liability^ as in 
the cases abeady adverted to^ of loans npon exorbitant interest, 
annuities, and (so-called) salaries to be measured by the amount 
of profits. It remains to show that it is also impolUic. 

Any rule of law, which may be defeated by such evasions 
and contrivances as we have just considered, must be impolitic, 
however desirable in itself. But this rule appears to be little 
else than hurtful in its tendency and operation. It has been 
well described by the late Mr. G. R. Porter, as a rule of ''mono- 
polies and restrictions, under the specious guise of protection.'^ 
So far from its being framed in regard to the natural state of 
things and based upon reason, it is a palpable interference with 
the transactions of trade and the liberty of men's actions, having 
its origin in that system of subtle refinements, which the lawyers 
of the last century inherited from the schoolmen of the middle 
ages. It is one of the many monuments that remain of the 
restrictive and artificial policy of former times, the abolition <tf 
which Mr. Stuart Mill considers as '' an important element in 
the freedom of commercial transactions.'' 

Once having got rid, then, of the false notion that abstract 
justice %T legal necessity decides the question, it would not be 
difficult to find many reasons why men should be allowed to 
stipulate for a share of the profits of a business, in consideration 
of their suppljring capital to work it, without their being involved 
in a risk monstrously disproportionate to all their chances of 
gain. 

" Is it expedient,"^ says Mr. Bramwell, " that such (com- 
numdite) partnerships should be prohibited? Ought A and B 
to be prohibited from entering into a partnership on terms limit* 
ing the loss of B, or of both ? Ought C to be prevented from 
dealing with them on those terms? The burden of proving 
this is on those who assert it. This is not a technical view. It 
is desirable in all cases, and in this I believe most important, to 
see on whom is the burden of proof. For even if we had none 
of the valuable evidence which has been given to us as to the 
mischiefs of the present restriction, to my mind it would have 
^ Mercantile Law Commission Report, App. p. 23. 
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required an exceedingly strong case to have established the pro- 
priety of the prohibition in question. If ever there was a rule 
established by reason, authority, and experience, it is thai the 
interest of a community is best consulted by leaving to its mem^ 
bers, as far as possible, the unrestrained and unfettered exercise 
of their own talents and industry. Our modem legislation has 
been founded on this principle^ with the sanction of the immense 
majority of those whose opinions are of any value. The restraint 
on limited liability partnerships o£Pends against this rule; and I 
frankly own, that, whatever weight is due to the evidence given 
us, I attach more value to the operation of that general prin« 
ciple, the extent of the effects of which no one can foretell, and 
which has done so much where permitted to act. If A and B 
are desirous of entering into such a partnership, and C of deal- 
ing with them on its terms, why should either of them be called 
on to give a reason for leave to do so, beyond this, that they 
deem it for their interest, and that it is their pleasure to do it^ 
and their will? Who is likely to know better than themselves 
what will be to their interest ? Let the objector make out his 
objection, and show why they should be prohibited.^' 

It may be objected that, according to our own statement of 
the law, it contains no such prohibition as Mr. Bramwell here 
assumes. We admit that in theory, in principle, it does not. 
What we complain of is, that while in theory the law affects 
non-interference, practically it is most restrictive and interfering; 
and it is to deal with this anomaly of the law that we seek 
the aid of Parliament. What can be more arbitrary than to 
permit A B to lend X Y 1,000/. at 20 per cent, per annum 
interest, in a business where the profits rarely exceed 15 per 
cent. ; and when X Y, as might be expected, becomes bankrupt^ 
to treat A B as a creditor for principal and. interest; while we 
make C D a partner because he lent X Y 1,000/. on the faith of 
his character as a tradesman, and upon the condition that he 
was to receive half of the profits, if there should be any ? We 
assume that the creditors of X Y know nothing of A B and 
CD; and that neither of the latter knows anything of the 
other. The creditors are not aware of the existence or the 
conditions of the loan of A B's, or of the advance of C D's 
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1^000/. It is stippofled by all the worlds except A B as to the 
loan^ and C D as to the advance, that X Y is trading npon 
his own money, and is neither a borrower from or partner 
with anybody else; in short, that whatever capital he appears 
to have is really his own and not another's. Now, when X Y 
has failed for 10,000/., npon what principle of law, or of eoono* 
mical science, should A B be allowed to prove for his 1,000/., 
and 15 or 20 per cent, interest, against the estate which he has 
been principally the means of bringing to rain ; while C D, who 
did nothing (as we may suppose) but add 1,000/. to its value, 
should be held liable to pay all the debts of X Y, including 
that which he had so improperly, and — ^to his creditors — ^un- 
fairly contracted with A B T Where is now the test of partici- 
pation in the profits? Where is the good old rule of ''in for 
profit, in for loss?^' Is there here no virtual prohibition of 
dormant partnership — ^no actual encouragement of usurious 
dealing? And yet such a case as we have supposed is not 
uncommon ! 

At present the law is, that every partner^— whether he be such 
on account of his name being published to the world, or, by 
construction of law, on account of his participation in profits — - 
is liable, to the extent of his whole property, for the debts of the 
firm. Now, in respect to the first dass of persons, no alteration 
is proposed ; for it is plain that they pledge not only the capital 
of the firm, but themselves personally for the liabilities of the 
partnership, and credit may be given as much in regard to the 
latter consideration as to the former. The case of the others, 
however, is widely different. In nowise can it be said that they 
pledge themselves personally. Credit is given without any know- 
ledge whatever of their connexion with the firm, and therefore 
their personal character could never have been the cause of its 
having been obtained. In ninety-nine cases out of a hundred, 
that connexion is never discovered until adversity comes, and 
there is inability on the part of the ostensible partners to meet 
their engagements. Under such circumstances, equity certainly 
requires no more than that they should contribute the amount 
stipulated under the deed of partnership, or lose to that extent 
if they had already done so. 
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The present law^ moreover/ is particularly injiirioas in its 
effect upon inventors of useful discoveries, and enterprising men 
of character^ without capital. The effect of a change, such as 
is now about to be made, has been thus described : — ''It would 
bring the interest of the working man into closer identity with 
that of the capitalist ; it would bring hope, the value of character, 
and a chance of advancement earlier in life to the artist, the 
sailor, the man of talent, and the mechanician ; it would pro- 
mote schools — in a word, it would develop industry. It is not 
every Watt that has found a Boulton.^' Now the skilful me- 
chanic, the experienced clerk, and the ingenious inventor, without 
means, have no alternative between desperate adventure on their 
own account, and the ruinous assistance of money-lenders, who 
charge exorbitant interest, and are the first to pounce upon their 
unfortunate victims whenever there is a prospect of a reverse^ 
Indeed, it is a common observation, that inventors in England — 
no matter how valuable and usefol their inventions — ^are gene- 
rally ruined in their attempts to start their projects, while others 
make fortunes at their expense. '' In the course of my profes- 
sional life,'' said Mr. Conmiissioner Fane, ''as a commissioner 
in the Court of Bankruptcy, I have learned that the most unfor- 
tunate man in the world is an inventor. The difficulty which 
an inventor finds in getting capital involves him in all sorts of 
embarrassments, and he is idtimately for the most part a ruined 
man, and somebody else gets possession of his invention.'' The 
somebody is frequently a grasping usurer, who has laden the 
back of the luckless inventor with burdens greater than he could 
bear. Mr. Babbage, in his admirable treatise on " The Expo- 
sition of 1851," r^ards our present Law of Partnership as one of 
the most formidable obstacles to the advance of the mechanical 
arts in this country. " There exists," he says, " in this country 
a great number of persons of manufacturing and commercial 
habits, whose knowledge of men is considerable, and whose 
judgment of the capabilities of a proposed scheme or invention 
is cautious and judicious. Persons of this description often 
possess capital, or such credit as easily to command its use. If 
partnerships could be entered into in which the liability was 
limited, many persons so circumstanced would naturally use 
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their skill and knowledge in selecting a certain number of 
scbemes^ in each of which they would embark a small sum. 
By thus spreading the risks over an extensive fields the profits 
to the capitalist would be much more certain ; whilst many an 
excellent invention^ now lost for want of capital to carry it ont^ 
would thus enrich its inventor and benefit the country." — 
P. 128. 

There have been great efforts of late years, in the United 
Kingdom, towards founding Schools of Design in our principal 
towns. But, under the present Law of Partnership, these most 
laudable attempts must be attended with but comparatively 
limited success. Give a rational ground of hope to the indus- 
trial artist, that at some fature time he may make use of his 
designs and his fabrics to his own profit, and you supply the 
strongest incentive to the ingenuity — ^to say nothing of any 
higher attributefr--of the working classes. ''At St. Etienne, 
where they manufacture ribbons, infinitely superior to those 
which we manufacture at Coventry, the system [of limited part- 
nerships] prevails to a great extent ; and a great many clever 
workmen, artizans, draughtsmen, and managers of the loom, 
have accumulated property, and are actually now conductors of 
business, who have risen from their talent, and the advantage 
that talent has had in forming connexions with men of property ; 
and in St. Etienne it prevails to a great extent, and is doing a 
great deal of good.' • ^ Many similar illustrations might be found 
in other parts of the Continent, but especially in the United 
States, where discovery and invention have moved forward 
recently with strides unparalleled in the history of the world. 

But it is needless to go through all the various instances that 
might be produced in favour of a change in the law.^ It is 

^ J. Howell, Esq., before Select Committee on the Law of Partnership, 
1851. 

^ A number of gentlemen in the city, forming the city committee for the 
amendment of the bankruptcy laws, some time ago, circulated a paper 
of queries, partly relating to the subject in hand, amongst the leadmg 
mercantile communities of the Continent and America. The paper con* 
tained the following queries : — Are partnerships en commandite^ speaking 
generally, considered more or less successful than other partnerships? Do 
such partnerships command the same amount of credit and general con- 
fidence as ordinary partnerships 1 Replies were received, generally of a 
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obvious^ that whatever makes capital more accessible to skill 
and industry^ must be advantageous^ not only to the persons 
who would be immediately served, but to the country generally. 
That certainly would be a much more natural and wholesome 
state of things, which would enable the mechanic, the clerk, and 
shopman to approach a capitalist, who — upon the faith of their 
skill and character — ^might be satisfied to adventure a certain 
sum of money with them in business, if by doing so he did not 
render himself liable to the loss of his last shilling and his last 
acre, than the present system, which excludes them from all 
hope of pecuniary aid, but from charity or usury. They would 
still require all their reputation for ability and probity to induce 
men of wealth to join them ; but once having succeeded, they 
would trade upon a certain capital, and not upon wasting loans, 
which any day might be withdrawn to their ruin; while their 
creditors would have a substantial and not a supposititious capital 
to meet their demands. 

Nor should it be foi^otten that the creditor frequently has 
now no means of knowledge whether, even in the most reputable 
firms, the capital on which they are trading is not wholly de- 
rived from extraneous sources. The -periodit panics with which 
the mercantile world is visited make strange revelations to this 
eflfect. They show that our boasted theory of unlimited liability 
is more specious in appearance than serviceable in fact. The 
veritable capitalists put on the screw when they deem that their 
safety requires it, and they generally manage to save themselves 
at the expense of creditors, who were deceived by appearances 
which could have never been maintained but for them. How 
much fairer would it have been if they had been known to the 
world as having embarked a certain amount of money, for which 
they were to remain liable for a stipulated period? But whether 

very favourable character, from Paris, Rouen, Lyons, Marseilles, Grenoble, 
Bordeaux, Besan9on, Cambrai, Antwerp, Brussels, Aix-la-Chapelle, Basle, 
Berlin, Leipsic, Amsterdam, Rotterdam, Hamburg, Bremen, Trieste, 
Cadiz, Madrid, Oporto, Milan, Venice, Turin, Naples, Stockholm, Grotten- 
berg, Russian Finland, New York, Boston, Baltimore, and Philadelphia. 
The answers from the United States were Strongly in favour of the prin- 
ciple of limited liability, and the general result has been to increase the 
desire amongst mercantile men for a modification of our laws of unlimited 
liability^ 
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it would have been jEairer or not^ no one will deny that it would 
be fax more safe and satisfactory for the creditor^ which goes a 
good way to answer one of the main objections agamst limited 
liability. 

The last consideration is an answer to those who maintain 
that limited liability would affect commercial credit injuriously. 
Lord Curriehill thus states another objection: 'Qn particular^ the 
introduction of this privileged class of partnership into the com- 
mercial community might seriously affect the credit of other 
partnerships^ whose partners might have no wish to avail them- 
selves of such an immunity. For example^ under our existing 
law^ if a house in Glasgow or Belfiast^ known to have partners 
of substance^ send an order to a London merchant^ he executes 
that order at once on the credit of the wealthy partners^ although 
their names be not set forth in the firm. But he would hesitate 
to do so^ if partners of companies had the power of freeing 
themselves from liability for the debts of their partnerships^ 
without the consent or knowledge of their creditors, on the 
conditions required by the law of commandite ; because it might 
be that the partners on whose credit he could rely, might, 
unknown to him, have procured such an immunity for them- 
selves.'^ The advocates of unlimited liability must be driven 
rather hard for arguments when they resort to such as this. 
We are not in the habit of acquiring our knowledge so much in 
the abstract form, as to be likely to " know'' that a man was 
" a partner " in a firm, without knowing at the same time what 
kind of partner he was — ^whether general or commandite. Doubt- 
less, we might hear, or have some vague notion, that A B was 
a partner in J. S. and Co.'s firm ; but, even in the mercantile 
millennium of unlimited liability, that is not the kind of know- 
ledge that would induce us to credit the order of J. S. and Co. 
We would like to inquire a little further ; and it would be just 
as easy to ask, " Is A B a partner only liable for 5,000/. ?" as 
to ask, "Is A B one of your general partners?" And as to 
''partners freeing themselves from liability for the debts of 
their partnerships," Lord Curriehill surely does not suppose 
that the retrospective principle of the Irish Tenants Compensa- 
tion Bill was ever meant to be extended to the Partnership 
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Amendment Bill. We know of no way in which a partner^ or 
any one else, according to the law of England, can free himself 
from liability by an act of his volition, designed to have a retro* 
spective effect. If these wealthy persons were general partners, 
they would be liable for all the debts of the firm contracted 
while they were so, and we are not aware of any mysterious 
juggle of the commandite system that could free them from 
that liability. If they were not general partners, and the 
London merchant, supposing they were, entrusted the firm with 
goods, he must only submit to the penalty generally attached 
to negligence : if they had been, and stealthily retired, without 
notice to the creditors of the firm, we strongly suspect the pro- 
posed act would not have been so utterly subversive of all our prin- 
ciples of law and equity as to enable them to escape from risk. 

The truth is, that commercial credit has been made a very 
bugbear in this question of limited liability. How far has 
unlimited liability helped our commercial credit ? If one may 
slay its thousands, has not the other slain its tens of thousands? 
If one may enable men of money to make considerable profits 
without the risk of ruin, has not the other enabled men of no 
money to eflfect considerable ruin without the risk of loss ? Is 
it not as well to have the guarantee of a certain, though pos- 
sibly an inadequate fund, as to have the possibility of no fiind, 
though there be in addition the figment of unlimited liability, 
by way of solace for those that love to contemplate abstractions ? 
We are told, forsooth, ^' that the commercial world would become 
exposed to a class o{ frauds from which in this country they have 
hitherto been exempted.^^ Many of our readers will, no doubt, 
like ourselves, be somewhat sceptical, whether indeed we can be 
exposed to any species of commercial frauds from which we have 
been hitherto exempt. We fear the ingenuity of our chevaliers 
d'industrie has left little room for novelty in commercial frauds. 
Their industry has not much relaxed of late; but, like our 
modem poets, they mainly rely upon the wit of their ancestors. 
For our own parts, if by exposing ourselves to new frauds, we 
could get rid of the old ones, we should not hesitate to accept 
the change. But let that pass. Upon carefully reading the 
opinion of Lord Curriehill, from which we quote the objection, 
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we find little semblance of reasoning to support it. These 
frauds, it is said, will arise from two sources : — 1st. Creditors 
may not be aware who are commandite partners, and who are 
not. Our answer is, that this will depend partly upon the 
system adopted by the Legislature to afford them proper infor- 
mation, and partly upon their own care in instituting proper 
inquiry. There is no necessity — no reason " in the nature of 
things" — why Parliament should adopt a system that will afford 
faulty information, and there ought to be no legislation on the 
hypothesis of negligence on the part of those whose duty it is 
to be diligent. 2ndly. We are told that, although in theory, 
the law of commandite holds out that the partnership has a 
certain amount of put-in stock, yet there is no security that 
such stock is in existence at the time when the debts are con- 
tracted. In reply to this objection, we may say that the com- 
manditaire ought always to be liable to make good the amount 
for which he has declared himself a partner. Such is generally 
the law of commandite partnership in all countries where it is 
adopted. But if the meaning of the objection is, " Yes, no 
doubt that is the law, but the creditor has no certainty that 
the commanditaire at all times will be able to pay that amount," 
then we say such an objection must always lie against every 
transaction upon credit ; for credit implies confidence, and confi- 
dence implies risk ; and to meet such risk, there should be, indeed 
there is, always superadded a margin for insurance beyond the 
cash price of commodities. If the potent wizards of the Statis- 
tical Society, who ransack all creation for facts and figures, 
should some day discover that out of every 100 commandite 
firms, only 99 pay their debts, while out of every 100 ordinary 
partnerships 99i^ pay theirs, then no doubt, " in the natural 
course of things," the commanditaires must be satisfied to pay 
an increased rate of premium as the price of their credit. We 
shall only add upon this head, that the commandite system will 
present an opportunity for the criminal prosecution of fraudulent 
partners, such as is badly wanted in the present state of our 
law. If a commanditaire "holds out" that he put into the 
capital stock of the partnership a certain sum of money, which 
he did not actually and bond fide put in, and thereby on false 
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pretences obtains credit for the firm^ he is guilty of a fraud, 
which ought^ indeed we think even now might be, treated 
criminally : while a general partner may " hold out '^ any number 
of false pretences — ^frequently far more efficacious for his pur- 
pose — in his West-end mansion and country villa, stately equi- 
pages and retinue of servants, with all the pomp and circum* 
stance of wealth, without the gloomy courts of Newgate ever 
flinging a shadow across his cheerful career. The cammandu 
taires cannot draw an income where there are no profits without 
a false balance-sheet^ which it would generally be the interest 
of the ffSrani, or manager, not to make out ; so that if he holds 
his position in the firm, tempted by the hope of redeeming 
what he has lost^ he must do so without emolument^ though he 
continue his risk : while a false balance-sheet would bring the 
Old Bailey before his eyes^ and this must be some consolation 
for all those poor people who are waiting to be plucked as soon as 
possible after the passing of the Partnership Amendment Bill — ^if 
we are to place any fiedth in our dyspeptic seers. Our *' general'* 
partner, on the other hand, years after the capital stock of the 
concern has sunk below zero, may still sip the champagne of 
his creditors, and never exhibit a blush, except in the unmen- 
tionables of his lacqueys. Such cases are not of very unfrequent 
occurrence in England ; and yet we are told the introduction 
of a measure which will diminish their frequency will affect the 
commercial credit of the country injuriously. We hope, on the 
contrary, it wiU do something to restore it ; and certainly it is 
not premature to devise some measure likely to have so desirable 
an effect. It has been objected, that the reason why commandite 
partnerships work well in France and America, is because of 
the stringent laws of bankruptcy which those countries possess. 
We trust that one good result of the introduction of limited 
liability into England will be an assimilation of our bankruptcy 
law in all cases of fraud. It will be difficult to make the public 
understand why a fraudulent commamditaire should be punished, 
while an " unlimited *' partner should escape scot-free for an 
offence of the same character. 

It has been said that removal of loss from those who volun- 
tarily engage, have the means of watching and controlling, and 
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would Iiave solely participated in success^ to throw it upon those 
who have no insight into the business^ no power of manage-* 
ment, and no share in advantages, is unjust : to which objection 
Mr. Ludlow well replies, that it " applies almost exactly to the 
relations of director and shareholder in a registered company, 
and goes almost the full length of a claim for commandite* 
The directors engine involuntarily, the shareholders often invo- 
luntarily, as in the case of the husbands of female shareholders, 
executors, administrators, &c. The directors have the absolute 
means of watching and controlling, and the shareholders are 
excluded by law from the management. The directors have 
moreover at least the first profit, since their emolimients are a 
prior charge to dividends, not to speak of patronage. Even as 
between the company and strangers, the engagement with the 
creditor is quite voluntary on his part, generally involuntary as 
respects each particular contract on the part of the shareholders 
as entered into behind their backs by the directors. Again ; 
the creditor dealing with the actual commercial body has often 
far greater means of watching the management than a mere 
shareholder. And, lastly, it is contrary to political economy to 
suppose that he will have entered into any engagement without 
expecting some share of advantage from it.'' 

In answer to the objection that the proposed change would 
be likely to lead to excessive and i^sh speculation, it might be 
sufiBicient to say that it has not had that e£Pect in France, in 
Holland, in Germany, or in the Northern States of America, 
where it has been found to work beneficially ; but let us ask, 
what has been the effect of the Joint Stock Companies' Act 
in this respect ? Has it been successful, as was anticipated, in 
repressing fraudulent and delusive undertakings ? The original 
draft report of Mr. Sidney's committee, alluding to that act, 
proceeds to say that " it has had little effect in sufficiently check-* 
ing the commencement of rash speculations, as may be seen in 
the last annual return of the joint stock companies,-:— that the 
number provisionally registered in 1850 were 159, and of these 
only 59 were completely registered, whilst many of those ovij 
provisionally registeiired were of a highly speculative character. 
Your committee think it probable, tf limited UabiMy had bfien 
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permitted, that many cautious persons, deterred by the unlimited 
risk of shares in joint stock companies, would have formed and 
carried out useful enterprises of a better^considered and of safer 
character than those thus put before the public/* It is idle to 
expect that speculation can ever be repressed, or even restrained, 
e£Pectually by legislative interference ; and it is impossible to con^ 
ceive a system more ingeniously devised than the present one 
for the interests of fraudulent promoters. For a few shillings, 
any bubble may be set afloat under the high-sounding auspices 
of provisional registration \ and it needs only a flashy name or 
two — ^frequently obtained under the notion of the absence of all 
risk — to give it credit, if not 6clat, with the public. Vast num- 
bers of schemes are thus organised by men of straw; and it 
would be difficult to imagine a state of things more calculated 
to mislead the unwary. 

It was supposed that registration in an office accessible to 
the public would secure extensive publicity, and thereby enable 
all persons desirous of dealing with promoters to ascertain with 
ease their names, and the precise nature of their projects. But 
however satisfactory this may be in theory, practically it is a 
mere delusion. Pew people know anything about the Registra- 
tion-office, and fewer still are acquainted with their privilege of 
inspecting the records. Even were it otherwise, there is nothing 
to prevent equal, if not greater, notoriety in the case of com^ 
mandite partnerships. 

At present, the promotion of public companies is, on account 
of the law, almost wholly in the hands of adventurers. Men of 
substance and character are generally very chary of undertaking 
such a risk, because they know not to what extent the fraud or 
folly of their partners may involve them. The public are thus 
deprived of the protection which such men would be likely to 
afford them, and are left to the mercy of a dass of persons 
much less to be relied on. This would be so no longer, if there 
were a law of limited liability. 

Let us suppose that a company has been well started, and 
having lived a few years, it ultimately proves a failure. Then 
comes the application of the Winding-up Acts — ^which have 
been described by a learned judge from the bench as little less 
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than a public nuisance^ — a process equally unsatisfactory to the 
creditor^ and ruinous to the shareholder. It commonly happens 
that its promoters and original shareholders^ who have been in 
the secret of its decline^ but who managed to bolster it up while 
it suited their purpose^ have taken care to relinquish their places^ 
in due time^ to unsuspecting victims^ upon whom are yisited the 
accumulated sins of their predecessors at its winding-up. 

With such facilities for entrapping the public into futile 
speculations^ without any risk to those who are likely to be the 
real gainers^ it is no wonder that frauds and victims have been 
multiplied to an unprecedented degree of late years. The only 
remedy appears to be an extensive modification of the present 
law of partnership. 

Mr. LudloWj a gentleman who has devoted much considera- 
tion to the present question^ in his reply to the queries circu- 
lated by the Mercantile Law Commission, observes : ^^ Of course, 
nothing is more startling at first than the proposition that unli- 
mited liability is in this country the great incentive to specula- 
tion^ and source of insecurity in joint stock company enterprise; 
and yet all experience and reflection has confirmed me more 
strongly in this view.'^ He states his reasons at length with 
great ability and force. Our want of space, however, prevents 
us from doing more than giving a very condensed view of them. 
In a joint stock company under the Registration Act, the pro- 
prietary body is wholly destitute of a control over the business 
of the company commensurate with their responsibilities ; and, 
secondly, it is impossible for the shareholders to maintain a due 
proportion between individual capital and collective engage- 
ments. " The Registration Act,^' says Mr. Ludlow, " requires 
the deed of settlement to set forth the amount of the proposed 
capital, and of any proposed additional capital . . • the amount 
of money (if any) to be raised, or authorised to be raised, by 
loan . . . the total amount of the capital subscribed, or proposed to 
be subscribed, at the date of such deed. What are these but 
devices, more or less wise, for proportioning engagements and 
capital ? What are they but notices to the world at large to 
limit the extent of its dealings with the company by the know- 
ledge thus afforded of the capital upon which it works ? But 
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the rale of unlimited liability here steps in^ and renders these 
endeavours at most only half fruitful. The 1,000,000/. of capi- 
tal upon which the company is constituted is but its nominal 
capital ; its real capital as towards the world at large is that of 
the collective fortunes of all the shareholders. The credit which 
it enjoys is in great measure proportioned to the public know- 
ledge or notion of the resources of this or that individual share- 
holder. Long after all the registered capital is exhausted, it 
would yet enjoy almost boundless credit, if it numbered a 
Baring, a Rothschild, a Drummond, amongst its members; and 
what the public are willing to give, the directors are willing to 
take. They are easily tempted, to say the least, to deal not on 
the footing of the actual assets in hand, but upon that of the 
presumed or real wealth of Sir Septuagesimus Baring or 
X. Y. Drummond, Esq., their co-directors or co-shareholders. 
In other words, the unlimited liability company has the dan- 
gerous privilege of retaining the individual credit of the private 
partnership system, whilst deprived of its checks upon the abuse 
of that credit.'* 

Mr. Ludlow is one of those, however, who, as between the 
conflicting claims of commandite partnerships and chartered 
companies, is decidedly in favour of the latter; but we cannot 
refrain from adding the following extract from his paper, inas- 
much as it is equally pertinent to the former : " I am there- 
fore,'' says Mr. Ludlow, '' strongly of opinion that in large 
undertakings carried on by partnerships of many members> 
limited liability for all is the true condition of commercial 
safety, — the only one which tends to secure the management of 
afikirs to the most able, the most prudent, or the most wealthy 
amongst the members. Let us open our eyes, and look around 
us. Does not common sense tell us that imder no system of 
unlimited liability for aU, or for a few, would the chairmanship 
of the North-Westem Railway have been held by Mr. Gr. C. 
Glyn, and transferred from him to Lord Chandos ? Or where, 
in fact, is the railway company which could have been consti- 
tuted on any other principle ? But I believe, also, that in such 
undertakings, the one point to be kept constantly in view is the 
securing a due proportion between capital and engagements; 
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oad for this purpose no means too stringent can hardly be 
devised/' 

Mr. Commissioner Fane — who has bestowed considerable 
attention upon the whole question of limited liability in all its 
bearings^ and whose eiridence before the committee of 1851 
contains a mass of valuable information upon it to be found 
perhaps nowhere else in the same compass — suggests a scheme 
which would satisfactorily meet all the difficulties of the sub- 
ject, and would certainly obviate many of the objections properly 
urged against the operation of the Joint Stock Act. 

We make no apology for presenting it to the reader, as we 
conceive it to be the best which has yet been offered to the 
attention of the Legislature. 

^^ 1st. That no member of a company should be liable to a 
creditor, but that the creditor's rights should be against the 
company only. 

" 2nd. That if a company did not admit a demand, the 
demandant should not be called upon to sue the secretary or 
any individual, but the company only, by the name that it hath 
chosen to assume : and that all processes and notices should be 
left at the office, or sent by post to the office, and not served on 
any individual. 

" 3rd. That if judgment was obtained against the company, 
and the company did not satisfy the judgment, the company 
should be dedared bankrupt, and its affairs woimd up. The 
practical effect of this would be that all the difficulties to which 
Lord Eldon refers would vanish. . . . The creditor would 
not have to look for directors, or secretary, or contributors 
(when he got judgment), for payment. They would look for 
him, and pay him, for if they did not he would make the com- 
pany bankrupt. 

'^ On the bankruptcy, the creditors would assemble, assignees 
would be chosen ; the property of the company would pass to 
them, and they would receive and distribute it. Their means 
of ascertaining what the property consisted of would be ample. 
The books and papers would be seized, and the directors and 
officers might be examined, according to the practice in bank- 
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mptcy. All who had agreed to contribute would he compelled 
to do 80^ and if there was enough to pay all claimants^ they 
would be paid : if not^ each claimant would bear his proportion 
of the loss. Innocent creditors and innocent shareholders 
would each have learned a lesson^ which would teach them to 
be more prudent in future transactions. Each would lose some- 
things and no individual would be ruined by gigantic liabilities 
utterly disproportioned to his share of possible profits/' 

Many have been found to admit all the great and numerous 
advantages of a law of limited liability ; but so strong is their 
aversion to organic changes^ that they have preferred to advo- 
cate the improvement of the cumbrous machinery which we 
possess^ to compass an end that might more satisfactorily be 
gained by an act of the Legislature. To diminish the expense^ 
and facilitate the obtainment of charters of incorporation, they 
contend would be practically the same thing as introducing 
the law of commandite partnerships. Among these, as we have 
seen, is Mr. Bellenden Eer. Such a course has also been 
recommended by several of the committees of the House of 
Commons. 

On the other hand, it has been questioned whether Govern- 
ment should undertake the office of attempting to impose any 
check on speculation, it being contended that the wisdom of 
private undertakings properly rests with individuals, and not 
with a public board. This argument has greater force when it 
is proposed to make charters common, and easy of acquisition, 
for the purpose of conferring the attribute of limited liability 
upon joint stock companies generally. It has also been urged 
that the expense of charters must always be burdensome, and 
their operation unnecessarily troublesome, without any corre- 
sponding advantages. 

It is not impossible even now that such a plan may be 
adopted to some extent for the settlement of this long-agitated 
question. The Partnership Amendment Bill met with so much 
noisy opposition in the House of Commons, that it is by no 
means improbable that there may be some hesitation on the 
part of the Government to bring it forward again in its present 
shape ; and that if a strong effort shall be made next session to 
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Bubstitate the system of limiting the liability of trading part- 
nerships^ by conferring charters at a cheaper rate and with 
greater fiicility than hitherto^ sach a proposition^ it is to be feared^ 
may not be rejected. It will not, howev^, be denied, by any 
one conversant with the present mode of conducting that depart- 
ment of the business of the Board of Trade, that a very great 
alteration is required in the system now in force for granting 
charters of incorporation. The objections to the present system 
are numerous; and so long as they remain, it is useless to 
expect a satis&ctory solution of the difficulty in that direction. 

The President of the Board of Trade discharges not merely 
ministerial but also judicial functions, in relation to the con- 
ferring of charters and letters-patent under the statute (1 Vict. 
c. 78). He is, to all intents and purposes, a judge, and his 
office as such is open to the very grave objection that its pro- 
ceedings are secret, and therefore unattended with responsibility. 
He is a judge, inasmuch as he undertakes to decide upon the 
merits and demerits of all such projects as seek incorporation 
from the Crown, upon which his single dictum is arbitrary, and 
yet final. The theory is, that he merely advises the Crown in 
his capacity of minister ; but the truth is, that he presides over 
a secret and irresponsible tribunal with a summary jurisdiction, 
from which there is no appeal; and the practice, in all proba- 
bility, is, that generally he delegates this important function to 
a subordinate, who thus wields power of a nature unknown to 
the superior courts of the realm, without any of the guarantees 
for its faithful and judicious use, such as they give by the pub- 
licity of their proceedings. 

There is the still further objection that this tribunal, as now 
constituted, must always be justly exposed to the suspicion of 
being influenced by considerations of party policy. It is too 
much to expect that political considerations are always excluded, 
where a substantial favour is in the power of a minister. At all 
events, it is no wonder that the notion is common, that a little 
parlijanentary influence judiciously administered is likely to 
be of quite as much benefit in seeking a charter, as the more 
legitimate support of men of mercantile reputation and ample 
fortune. This ground of suspicion wiU remain, so long as the 
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judicial proceedings of the Board of Trade are conducted with 
closed doors. 

Another common and well-founded ohgection is^ that at pre- 
sent there are really no acknowledged principles or rules to guide 
the Board of Trade in its decisions. Hence there is the utmost 
unc^ainty beforehand as to whether- any project is such as^ in 
itself — ^whatever may be its extrinsic recommendations — ^will 
meet acceptance or rejection. Sometimes there is a leaning 
towards conferring charters on Irish undertakings^ for whatever 
purpose. Sometimes the colonies are in the ascendant. One 
president is favourable to the principle of limited liability^ and 
therefore is disposed to grant charters very much as a matter of 
right. Another has a crotchet of a partictdar school of econo- 
mists^ and considers them always exceptional^ and only to be 
justified in very special cases. One is a disciple^ another an 
apfonent,o{ Laisserfaire. Not unfrequently the samefunctionary 
grants and refuses, without any apparent principle whatever. 
It is impossible to discover any fixed principle in the decisions 
of the Board of Trade, because there really is none ; and even 
if it were otherwise, it is a very questionable policy to relegate 
all power in such important matters to any irresponsible indi- 
vidual, however wise or exalted. Principles should be laid down 
for his guidance, instead of their being wholly the result of his 
own personal convictions or partialities. If Parliament will 
not enact a law of limited liability for trading partnerships, 
but will choose rather to aim at the same result through 
the machinery of the Board of Trade, it would do well to 
re-organise that tribunal, and to constitute it openly what in 
reality it would be, a court with judicial power, havijig cogni- 
zance of all matters connected with the incorporation of trading 
companies. Such a course would hardly be necessary if it 
were determined to divest the Board of Trade of all discretion 
in such matters, and to grant charters as a matter of course, just 
as companies now obtain complete registration, upon compliance 
with the provisions of the Joint Stock Act. The duties of the 
president would then be almost purely ministerial, and there 
would be no room for the foregoing objections. 

There is another objectionable feature in the administration of 
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this department of the business of the Board of Trade^ which 
deserves to be noticed here. The president has been accustomed 
to act^ in the granting of charters^ under the advice of counsel } 
and it has been the practice frequently for the same counsel to 
draw charters for those who make application for them^ and 
afterwards to settle them on behalf of the Crown. This practice 
is certainly objectionable in principle, and cannot be continued 
if charters become more common. It is liable to give rise to 
the notion that secret influences may be brought to bear for the 
attainment of what should only be granted on public grounds ; 
and unquestionably a law officer, acting on behalf of the Crown, 
should not be placed in a position where his duty seems to be 
divided between the Crown, and those who seek a favour or a 
right from the Crown. 

In the New England States of America, charters are con« 
ferred, almost as a matter of course, at the expense of 8s. or 
10s. each, not only upon banking, insurauce, railway, and other 
companies, for such extensive schemes, but upon manufacturing 
and trading partnerships, involving the employment of unusually 
large capital. Each kind of company, so incorporated, is governed 
by a statute applicable to itself. But such an arrangement 
is not very likely to be adopted here. It is more likely that the 
suggestion which has been thrown out by commissioners, and 
committees of the House of Commons, of increasing the facility 
of obtaining charters through the Board of Trade, will be acted 
upon by Parliament ; and, in that event, it is very much to be 
desired that suitable steps be taken at the same time for placing 
that department upon a satisfactory basis. 

We trust, however, that such a method will not be adopted 
for settling the question of unlimited liability ; and that if it 
should be proposed in the next session, it will be defeated. No 
useful end can be answered by maintaining a cumbrous and 
expensive formula for what may be accomplished in a cheaper 
and more convenient manner. It can answer no purpose of good 
to continue and increase exceptional bodies in the world of com- 
merce, when all trading partnerships might be classed under two 
or three general heads, cUvided upon some intelligible principles. 
We have already the old corporations constituted by royal 
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charter and by Parliament, with complete limited liability ; wc 
have also a number of companies incorporated by letters-patent, 
under the 1 Vict. c. 73, whose liability is marked out by the 
tenor of their respective patents — ^generally twice or three times 
the amount of their nominal capital ; and other companies, con- 
stituted under the same act, also by letters-patent, whose lia- 
bility is expressly declared to be unlimited ; we have joint stock 
companies formed under the 7 & 8 Vict. c. 110, possessing no 
immunity as to the limitation of the liability of their share- 
holders ; we have the numerous class of cost-book companies, 
which, often as they have come of late under the cognizance of 
our courts of law and of equity, the judges declare themselves 
incompetent to define ; we have banking companies, constituted 
under the special acts made for such undertakings; we have indus- 
trial partnerships, under the 15 & 16 Vict. c. 31 ; to say nothing 
of land and building societies, loan and friendly societies, et hoc 
genus omne. In place of unnecessarily adding to the number of 
these exceptions to our Law of Partnership, it would be feur 
better to reduce their number by a more scientific and intel- 
ligible division. At all events, where unlimited liability is to be 
conferred, it ought to be conferred upon some appreciable prin- 
ciple, and not merely upon the dictum of a public board, and 
still less upon the caprice of a single official. 



Since the foregoing remarks were written, the Limited 
Liability Bill has received the sanction of the Legislature, and 
is now part of the law of the land. The Partnership Amend- 
ment Bill, which involved the same principle, has been rejected 
by Parliament, or rather has been allowed to drop through by 
the Grovemment, in the hurry and pressure of business which 
always attend the dose of a Parliamentary session. To our 
thinking, the less important measure has been successful; and 
we suspect that the advocates of limited liability wiU be disposed 
to receive the recent act only as a smaU instalment of justice 
to a sound principle. Most of the arguments which are to be 
found in the foregoing pages tell as much against the unlimited 
liability of dormant partners in ordinary trading partnerships. 
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as of shareholders in joint stock companies ; indeed^ those of 
them that are derived from considerations of political economy 
are more forcible^ when r^arded with reference to the former 
class. The indostrious shopman^ the faithful clerk, the skilM 
artisan, and the ingenious inventor, are as much as ever removed 
from the hope of receiving pecuniary co-operation from wealthy 
persons who might be disposed to advance them capital, where 
there was a hope of profit, without the possibility of ruin; 
unless, indeed, the clerk, the mechanic, or the inventor, has the 
good fortune to be acquainted with a number of other persons 
equally weU disposed, sufficient to satisfy the requirements of 
the Joint Stock Companies^ Registration Act (7 & 8 Vic. c. 110), 
of which the recent act is to be taken as a part (18 & 19 Vic. 
c 133, s. 16) ; and they will remain so, until some such 
measure as that proposed in the Partnership Bill passes into 
a law. 

By the Partnership Amendment Bfll, as finally amended in 
committee, it was proposed to enact, '^that no person who may 
hereafter lend any money to any other person not being a 
banker, or to any partnership or company, not being a bank- 
ing partnership or company, shall be deemed a partner with the 
person, or a member of the partnership or company, borrowing 
such money, by reason of his receiving, or being entitled to 
receive, a portion of the profits, made by such person, partner- 
ship, or company, so borrowing, or a sum varying according to 
the amount of such profits, either in lieu of or in addition to 
any interest for or on account of such loan, or by reason of 
any agreement to bear any portion of the loss which may be 
sustained by such person, partnership, or company, in any trade 
or business carried on by him or them.'^ 

The bill contained, inter alia, a provision for the registration 
of the name, place of business, and description of the lender ; 
the name, place of business, and description of the borrower ; 
the amount of the loan; the proportion of profits, interest, or 
sum, varying according to the amount of profits, payable in 
respect of such loan. And if such was not registered within 
ten days from the making thereof, it should not be recoverable ; 
and if any material omission or misstatement was made in any 



254 Limited Liability. 

of the above particulars, no interest or profits in respect of such 
loan should be recoverable by the lender. 

The following rules were proposed with respect to the regis- 
tration of loans : — 

1. This rule referred to the registrar's duty in providing 
proper books. 

2. Before registering any loan, the registrar was to require 
the production of the instrument for securing or manifesting 
the same, and the profits, interest, or sum payable in respect 
thereof, or such other evidence of such loan as he should deem 
sufficient, and should stamp the instruments so produced with 
the seal of his office. 

8. Provided for the registration of the payment of a loan or 
part of a loan. 

4. Related to the advertising of such repaid loans. 

5 and 6. Stated the fees to be paid to the registrar. 

The most important clause in the biQ (sec. 6) was as follows : 
" In the event of a borrower being adjudged a bankrupt, taking 
the benefit of the Insolvent Debtors' Act, or dying in insolvent 
circumstances, or if such borrower is a company, in the event of 
its being declared bankrupt, or of an order being made for 
winding it up, a lender of a registered loan shall not be entitled 
to receive any portion of his principal, or of the profits, interest, 
or sum payable in respect of such loan, until the claims of the 
other creditors of the borrower shall have been satisfied ; and 
in addition thereto, he shall be liable to make good to the other 
creditors of the borrower any deficiency of assets to the extent 
of all sums of money or other benefit received by him during 
the three months immediately preceding any such event as 
aforesaid, on. account of the principal of such loan, or on ac- 
count of the profits, interest, or sum payable in respect of the 
same; but the principal of such sum which shall have been- 
repaid shall be deemed to have been repaid within such three 
months, unless the date of repayment shall appear by the regis- 
trar to have been prior to the period of such three months.'* 

The bill contained only one other clause^ to the eflfect that 
agents, &c., were not to be deemed partners. 

Had this measure — which we have referred to at some length. 
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because of its great value — ^passed into a law, little would have 
been left for the advocates of limited liability to desire ; and little 
just ground of complaint would have remained to the public — 
including the opponents of the principle. It would have put an 
end to the anomalies which we have pointed out in the foregoing 
pages as now existing in our law, and it would have been a real 
boon to that most deserving and useful class of the community 
to whom the Limited Liability Act will afford very inadequate 
relief. The machinery of the Joint Stock Acts is too cumbrous 
to be put into motion by the class of persons to whom we refer, 
and their only hope of benefitting by the Limited Liability Act 
will be through the intervention of company-makers, who will 
be sure to monopolise for themselves whatever profit may be 
made out of any undertaking which gets into their hands. 

There is, moreover, a practical absurdity in passing one bill 
and rejecting the other ; for though the intention of the Legisla- 
ture evidently was to refuse the benefit of limited liability to 
private individuals, and to extend it to joint stock companies, 
there appears to be nothing either in the Joint Stock Companies' 
Act, or in the recent act, which can prevent a number of per- 
sons, sufficient to form a company, holding together until it 
obtains registration, and then all of them relinquishing their 
shares to three persons, that being the number required to con- 
stitute a company with limited liability after it has been once 
registered. Not that we regard this as any real defect in the 
act itself, for we only wish that the principle of limited liability, 
having been conceded by Parliament, had been completely 
carried out, without any attempt at preventing its application 
by encircling it with barriers strong enough only to embarrass the 
weak and friendless, but too weak to accomplish the particular 
design for which these barriers were intended. 

We are not without hope, however, that the act, such as it 
is, will be productive of good ; and we have already had oppor- 
tunity enough to witness the falsification of all those predictions 
of disasters which were to befall us whenever the law of limited 
liability was passed. More than two months have now elapsed 
since the bill received the royal sanction, and we appear to be 
no nearer national bankruptcy than we then were. Scarcely 
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more than the average crop of new schemes have appeared in 
the advertising columns of our newspapers ; nor do those that 
have appeared seem to be of a less bond fide character than the 
projects which were so plentifully raised under the Joint Stock 
Companies' Registration Act. People who have money appear 
as little as ever disposed to throw it away^ even though they 
need be no longer deterred by the fiction of losing more than 
they have. In shorty English commercial credit rests pretty 
much upon the same basis that it had in August last^ and there 
has been as little sign of a deluge in the mercantile worlds after 
the passing of the Limited Liability Bill^ as there was in the 
political world after the resignation of Lord Derby^ notwith- 
standing the solemn warnings of our legal Lord Maidstones. 

We now proceed shortly to point out the provisions of the 
Limited Liability Act. 

The 1st section provides for the mode of obtaining limited 
liability by future companies (other than an assurance company)^ 
to be formed under the 7 & 8 Vict. c. 110, and it enacts, that 
the deed of settlement of the company shall be executed by 
shareholders, not less than twenty-five in number, holding 
shares to the amount in the aggregate of at least three-fourths 
of the nominal capital of the company, and that there shall have 
been paid up by each of such shareholders, on account of his 
shares, not less than 20/. per centum. 

Section 2 prescribes the mode of obtaining limited liability 
by companies now or hereafter completely registered under the 
7 & 8 Vict. c. 110; and section 8, by companies constituted 
under Acts of Parliament. Sections 4 and 5 relate to the regu- 
lations to be observed on complete registration with limited 
liability, and to the penalties to be inflicted for non-observance 
of such regulations. 

The 6th section, which has been subjected to what was 
intended to be very severe, but, to our minds, wholly uncalled 
for, criticism, by a learned writer who has edited the act, enacts 
as follows : — '^ No increase to be made in the nominal capital of 
any company that has obtained a certificate of complete regis- 
tration, with limited liability, shall be advertised, or otherwise 
treated as part of the capital of such company, until it has been 
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registered with the registrar of joint stock companies; and no sach 
registration shall be nxade unless a deed is produced to the regis- 
trar, executed by shareholders holding shares of the nominal value 
of not less than 10/. to the amount in the aggregate of at least 
three-fourths of the proposed increased capital of the company, 
nor unless it is proved to the registrar, by such acknowledgment 
and declaration as hereinafter mentioned, that upon each of 
such shares there has been paid up by the holder thereof an 
amount of not less than 30/. per centum '/^ and then comes a 
penalty for the violation of this rule. 

Under the 7th section members of certificated companies are 
freed from personal liability ; and by the 8th section, individual 
shareholders are to be liable only '' to the extent of the portion 
of their shares respectively in the capital of the company not 
then paid up." 

The 9th section contains a very important enactment. It 
enacts, ^' that if the directors of any such company shall declare 
and pay any dividend when the company is known by them to 
be insolvent, or any dividend, the payment of which would to 
their knowledge render it insolvent, they shall be jointly and 
severally liable for all the debts of the company then existing, 
and for all that shall be thereafter contracted, so long as they 
shall respectively continue in office : provided that the amount 
for which they shall all be so liable shall not exceed the amount - 
of such dividend; and that if any of the directors shall b^ 
absent at the time of making the dividend, or shall object 
thereto, and shall file their objection (^) in writing with the clerk 
of the company, they shall be exempted from the said liability." 
As a specimen of the criticism with which the act has been 
treated by some of its learned editors, we may be permitted to 
give a note by Mr. Sweet on this section : — 

** {g) This does not refer to absent directors ; it is their absence, not their 
objecting, that exempts tliem." 

If a note upon a note were not somewhat objectionable, we 
might be allowed, in the same spirit of criticism, to ask. What 
does not refer to absent directors ? If the learned editor means 
that sentence in the section where he has placed the reference 
to his note, we agree with him ; but, in that case, we are obliged 
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to draw a conclusion contradictory to liis^ viz.^ that it is their 
(the directors') objecting^ and not their absence^ exempts them. 
We might go on to put the case in the alternative^ and we have 
no doubt we might in the end succeed in making still more 
confused what is stated in the act itself in very plain and intel- 
ligible terms. 

By the 13th section^ certificated companies are to be wound 
up^ whenever^ on taking the yearly accounts of such^ or by any 
report of the auditors thereof^ it appears that three-fourths of 
the subscribed capital stock has been lost or become unavailable 
in the course of trade, from the insolvency of shareholders, or 
from any other cause, the trading and business of such company 
shall forthwith cease, or shall be carried on for the sole purpose 
of winding up its affairs; and the directors of such company 
shall forthwith take proper steps for the dissolution of such 
company, and for the winding up of its affairs, either by petition 
to the Court of Chancery, or by exercise of the powers of the 
deed of settlement, or by such other lawful course as they may 
think most fit. 

The only remaining section worthy of particular remark is 
the 16th, which extends the provisions of the 7 & 8 Vict, 
c. 110, and the 10 & 11 Vict. c. 78, save in so far as they are 
varied by this act, to persons and companies applying for or 
obtaining a certificate of complete registration, with limited 
liability; and the 17th, which enacts that the Winding-up Acts 
shall apply to companies under this act. It may also be 
noticed that the appointment of an auditor in companies formed 
under the 7 & 8 Vict. c. 110, is subject to the approval of the 
Board of Trade. 
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Art. II.— on THE COMPETENCY OF LOAN-CONTBAC^ 
TORS TO SIT IN PARLIAMENT. 

WE believe that we shall perform an usefiil serrice iu 
calling attention to the recent decision of the Select 
Committee of the House of Commons on Baron Rothschild's 
case. In a constitutional point of view the question is of im- 
portance^ and the discussion that it has now undergone may 
probably afford occasion for some legislative enactment. A 
member of the House of Commons has already given notice of 
a motion on the subject for the next session. But to such of 
our readers as delight in the discussion of nice points of law^ and 
in the precise and critical construction of Acts of Parliament^ 
the argument upon the honourable baron's competency — ^we 
cannot say to retain his seat, for he has never taken it^ but — ^to 
retain the right to take it, whenever the religious test which 
now keeps him below the bar shall have been removed — ^will 
afford, if we are not mistaken, considerable gratification. The 
legal question involved is a somewhat difficult one ; the facts 
peculiar and anomalous in their character ; and the highest 
authorities of the law are rather singularly at variance on the 
merits of the controversy. 

The question as to the vacating of Baron Rothschild's seat 
was mooted in the House of Commons by Mr. T. Duncombe, 
the member for Pinsbury, who, in the month of June last, moved, 
pursuant to notice, that a new writ be issued for the city of 
London in the room of the baron. Upon this motion the 
Attorney-General proposed as an amendment, that the question 
should be referred to the consideration of a select committee; 
at the same time intimating not obscurely his own impression 
that the paper which had been already laid before the House, and 
was described therein as " the Contract entered into by Messrs. 
Rothschild & Co. with her Majesty's Government," fell within 
the provisions of the Contractors' Act, 22 Geo. 3, cap. 45. In 
the debate which ensued, Sir F. Thesiger went still further than 
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Sir A. Cockbum. He consideTed the case against tlie baron so 
dear^ that the proper conrae was for the House at once to issue 
the writ. Mr. TTalpole spoke less positively^ but was inclined 
to the opinion that the seat was vacant. The Solicitor-General^ 
on the other hand^ urged that loan contracts had hitherto not 
been considered to fall within the disqualifying provision^ and 
expressed strong doubts as to the application of the Act to such 
cases. The House wisely declined to pronounce a judgment off- 
hand upon BO dubious a pointy and referred the question to a 
select committee for their opinion. The committee was appointed^ 
consisting of Mr. Walpole (chairman)^ the Attorney and Soli- 
dtor-General^ the Lord-Advocate^ Lord Hotham^ Mr. Disraeli^ 
Mr. George Butt, Mr. Thomas Duncombe, Lord Seymour, 
Mr. Napier, and Mr. Freshfield. A more competent tribunal, 
both as regards the lawyers and laymen of whom it was com- 
posed, it would have been difficult to select. 

After some discussion, the committee found that they could 
not satisfactorily dedde upon Baron Rothschild's rights without 
hearing the case fully argued on his behalf. They accordingly 
recommended to the House that he should be allowed to appear 
before them by his counsel and agents; leave waa granted; 
and Mr, Bramwell (vrith whom was Mr. Honyman) appeared 
before the committee. No counsel being heard on the other 
side, some of the natural inconveniences of an unilateral argu- 
ment ensued. The lawyers on the committee, whose opinions 
leaned against the baron, could not be expected to remain alto- 
gether ptosive under Mr. BramweU's fire. His assumptions on 
behalf of his client prompted reply from some of those honour- 
able and learned members ; and the argument, broken in upon 
by judidal interpellation, lapsed into a sort of open discussion. 
The two law officers of the Crown in particular, being divided in 
their views, gave animation to the debate by pouring in a cross 
fire of questions and counter-questions. The discussion termi- 
nated in the following result. The Solicitor-General moved, 
" That there was no contract, agreement, or commission between 
Messrs. Rothschild and Sons, or Baron Lionel de Rothschild and 
the Commissioners of her Majesty's Treasury, for or on account 
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of the public service^ within the true intent and meaning of the 
22 Greo. 3, c. 45/* With him voted five members of the com- 
mittee^ viz., Mr. Disraeli, Mr. Thomas Duncombe, Mr, Fresh- 
field, Lord Seymour and the Lord-Advocate. On the side of 
the noes voted the Attorney-General and Lord Hotham ; Mr. 
Walpole, being chairman, did not vote, but was understood to 
agree with the minority. Mr. George Butt and Mr. Napier were 
absent. The learned member for Weymouth, we have some 
reason to think, would, had he been present, have voted with the 
noes. Of Mr. Napier^s opinion we have no intimation. Such 
a result, it may be fairly said, leaves the question still, as it 
stood before, open to considerable doubt. We believe that any 
of our readers who may take the trouble to investigate it, will 
find, in the peculiar circumstances of the case, sufficient cause 
for the perplexity it has occasioned, and the remarkable con- 
flict of opinion which it elicited. We shall endeavour to assist 
them to a solution of the controversy, by placing what appears 
to us to be the true bearings of the case in a dear point of view. 
In order to this, we shall begin by briefly detailing the facts 
upon which the question arose. 

In the month of April last, it was resolved by the Government 
to raise a sum of 16,000,000/., for the swvice of the year, by means 
of a loan. A notice, inviting persons desirous to contract for a 
loan to attend at the Treasury on a day specified (April 20th), was 
issued in the usual form by the Chancellor of the Exchequer. On 
that day Baron Lionel de Rothschild — ^the only party who ap- 
peared to offer for the loan — gave in his tender as follows : — 

" London, 20th April, 1865. 

" Sib, — In conformity with the public notice issued by the 
Treasury, we have the honour of submitting the following offer 
for the loan of 16,000,000/. 

'' We agree to take the whole of the 16,000,000/. Three per 
Cent. Consolidated Annuities, with dividend from the 5th of 
January last, at par^ payable in instalments at the periods stated 
in the said notice, upon receiving for each 100/. an annuity of 
14*. 6rf. per cent., terminable in thirty years, to commence from^ 
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the 5th instant^ payable half-yearly; and we are accordingly 
ready to pay the required deposit upon the same. 

" We remain^ &c., 
(Signed) " N. M. Rothschild & Sons. 

'^To the Right Hon. Lord Viscount Palmerston, and 
the Chancellor of the Exchequer/' &c. &c. &c. 

Of this tender the Chancellor of the Exchequer, then and 
there, by word of mouth, intimated his acceptance ; whereupon 
Baron Rothschild signed and handed in to the minister the 
following instrument, to which we hesitate to give a name, since 
it is upon the designation properly and legally to be given to it 
that the argument mainly turned. To describe the document 
as a ^' contract " is to prejudge the question ; but we may be 
allowed for the sake of convenience, and distinctly without pre- 
judice, to refer to it in these pages as the " engagement *' of 
Baron Rothschild. It ran thus : — 

« Whitehall, Treasury Chamhers, 20th AprU, 1855. 

"We hereby engage with the Lords Commissioners of her 
Majesty's Treasury, to subscribe the sum of 16,000,000/. in 
money, for the service of the year 1855, on the following 
terms, viz. : — 

" For every 100/. subscribed, to receive 100/. Three per Cent. 
Consolidated Annuities, and an annuity for thirty years of 
14?. M. 

'^The interest on the said Three per Cent. Consolidated An- 
nuities to commence from the 5th day of January, 1855 ; and 
the annuity of thirty years'from the 5th April, 1855. The dates 
of payment to be as follows : — 

"Tuesday, 24th April, 1855... Deposit of 10 per cent. 



22nd May 


99 


Payment of 15 , 


19th June 


99 


10 , 


17th July 


99 




15 , 


21st Aug. 


99 




10 , 


18th Sept. 


99 




10 , 


16th Oct. 


99 




10 , 


20th Nov. 


99 


; 


10 , 


18th Dec. 


94 


i 


10 , 
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'' For each instalment after the deposit^ a proportional amount 
of stock and annuity to be credited to the contribtUors in the 
hooks of the Bank of England. The stock and annuity for the 
deposit^ and the last instalment^ to be credited on payment of 
such instahnent. 

(Signed) "N. M. Rothschild & Sons. 

" Witnesses — (Signed) T. M. Weoubun, 

'' Grovemor of the Bank of England. 

" Shefpield Neavb, 
'' Deputy-Governor of the Bank of England.*' 

The above engagement was received and adopted by the 
Chancellor of the Exchequer : everything done by him^ as repre- 
senting the Treasury^ being done^ as appears^ merely by word 
of mouthy and the engagement being signed on one side only. 

The word " contributors/' in the last paragraph but one of 
the above instrument^ is observable. Who are the ''contri- 
butors f '' The Governor of the Bank^ being questioned by the 
committee on this pointy informed them that it meant the 
'* subscribers/^ " The names/' he said, " were given in stibse^ 
qnentty by Messrs. Rothschild, who are the contractors,^* This 
answer is explained by the well-known usage— Messrs. Roths- 
child are the persons engaging with the Treasury to furnish the 
money. But the money which they furnish is not, except in a 
certain proportion, derived from their own funds. Previous to 
making their tender to the Treasury, they open a list for con- 
tributors, who put down their names for such sums as they 
are severally willing to subscribe. These contributors engage 
with the contractors to share according to their several propor- 
tions the profit or loss, as it may turn out, upon the transaction. 
After t\ie engagement has been accepted, the contractors deliver 
to the Bank of England a list of the contributors, and scrip 
receipts are then issued to the latter by the Bank for their 
several subscriptions. It is in contemplation of this arrange- 
ment, well understood by all parties, that the word " contri- 
butors " finds a place in the engagement above set out. 

The next step in the proceedings is a series of resolution^ 
come to by the House of Commons. Assuming for the moment 
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that the '* engagements^ of Messrs. Bothschild is something by 
which they are bounds the question arises^ to whom are they 
so bounds and who is bound to them in return ? Clearly the 
contractees^ if there be any^ must be the Commissioners of her 
Majesty's Treasury. But have the Commissioners any legal 
power to enter into such a contract ? Independently of an au- 
thority conferred on them by Parliament, clearly not. Although, 
however, they were not invested with any such power at the 
date of the engagement, viz., the 20th of April, yet, if subse- 
quently to that date the Legislature should confer upon them 
retrospectively the requisite authority to contract, or should 
ratify the specific agreement which they had made, it may be 
that the previous defect of power to bind themselves to the con- 
tractor would be cured, and the necessary conditions of a legal 
contract fulfilled. To ascertain this point, let us observe what 
it is which the Legislature actually does. 

On the 20th of April, at a later hour of the same day upon 
which the Chancellor of the Exchequer and the contractor came 
to terms, the House of Commons passed six Resolutions. It is 
needless to set them out at length, but we must carefully 
examine their effect. The first declared that the sum of 
16,000,000/. should be raised by annuities. The second and 
third specified the terms to be granted to the lenders, i. e., the 
amount of stock in perpetual Three per Cent. Annuities, and 
also the amount of terminable annuity, with the respective days 
of payment : those being the precise terms of Baron B;Othschild's 
engagement. The fourth declared that these annuities should 
be charged on the Consolidated Fund. The fifth regulated the 
payment of the instalments, these also corresponding precisely 
with the agreed terms; and it went on to declare that all the 
moneys so to be received by the Bank of England should '^ be 
paid into the account of the receipt of her Majesty's Exchequer 
at the Bank of England, to be applied from time to time to such 
services for Great Britain and Ireland as shall then have been 
voted by this House in this session of Parliament," &c. &c. 

The sixth Resolution provided for the redemption of the new 
stock thus to be erected by means of a sinking fund. 

It is material to observe that the Resolutions just recited. 
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although they embody the very terms of the engagement above set 
out; contain no mention of or reference to the contractors^ Messrs. 
Kothschild. The second Resolution commences with the words, 
"Every contributor ix> the said sum of sixteen millions/' &c. ; and 
those which follow repeat the words, ''erery such contributor/^ &c. 

The passing of these Besolutions was followed by the payment 
of the deposit of ten per cent, four days afterwards, yiz., on the 
24th of April, in accordance with the terms of the Besolutions 
themselves, and of the original engagement. 

In the practice of financial legislation, the Resolution of the 
House of Commons is the basis on which, for convenience 
sake, operations take place ; but it is needless to say that the 
authority conveyed by the mere resolution of one House of 
Parliament is neither final nor binding. An Act of the whole 
Legislature is needed to give validity to any measure imposing 
burdens on the subject. If the Commissioners of the Treasury 
had not already power to guarantee annuities to contributors of 
money, or to create a charge on the Consolidated Fund, the 
Resolutions j7er se could convey no such power. But the Reso- 
lutions formed, as in all similar cases, the foundation of a Bill, 
embodying the same arrangements as to amounts and dates of 
payment, both of the instalments and the annuities, as those pre- 
viously resolved upon; and this Bill, having received the assent 
of both Houses and of the Crown, became on the 5th of May 
the Act of 18 Vict. c. 18, intituled, " An Act for raising the sum 
of Sixteen Millions by way of Annuities.^' 

Let us now examine narrowly the scope and language of this 
Act, in order to see what light is thrown by it upon the question 
arising out of Baron Rothschild's engagement, which may be 
briefly described as a question of " contract or no contract." 

First. Let us observe in the frame of this statute the same 
peculiarity which we noticed in the Resolutions, viz. the total 
absence of any notice of Baron Rothschild and his engagement 
with the Treasury; no recital at the commencement of the Act 
with reference to this point ; no mention at all either of the 
baron on the one hand, or of the Commissioners of the Treasury 
on the other, consequently no express and direct ratification of 
any preceding contract. The Act, in fact, takes up the matter 
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at a later stage of the affair; it sets out from the payment of 
the deposits by the contributors. We know now who those 
contributors were : they were Baron Rothschild^ and the several 
persons to whom he had assigned shares of the loan. '' Where- 
as^'^ says sec. 2, '' pursuant to and upon the terms and condi- 
tions expressed in the said Resolution (that of the 24th April 
before recited)^ several persons have, in books opened at the 
Bank of England for that purpose, subscribed together the 
whole of the said sum of sixteen millions, to be raised by annui- 
ties, and made deposits of ten pounds per centum on the respective 
sums by them so subscribed to the said sum, with the cashiers 
of the Grovemor and Company of the Bank of England; it 
shall and may be lawful to and for such contributors, &c., to 
advance and to pay the said cashier, &c., the several remainders 
of the sums by them respectively subscribed towards the said sum 
of sixteen millions, at or before the respective days and times, 
and in the proportions hereinafter limited," &c. ; setting forth 
the days for the payment of the instalments, precisely as in the 
engagement and the Resolutions. Then follow clauses regulating 
the amount and times of payment of the annuities to such con- 
tributors or their assigns ; various regulations as to the transfer 
of the stock, commencement of dividends, &c. ; then, clauses 
charging the annuities on the Consolidated Fund, imposing 
duties in respect to the management of the debt upon the Bank 
of England, and annexing the annuities thereby created to the 
capital stock of the existing Three per Cent. Consols, together 
with some other subsidiary provisions. The only remaining 
sections which it is at all material to notice are the 14th and the 
24th. The former provides that in case any contributor, having 
made the deposit of ten per cent., or having paid any instalment, 
shall afterwards make default in paying up the residue of the 
sum subscribed, the deposit shall be forfeited for the benefit 
of the public. This, it should be observed, is the only part of 
the Act which imposes any penal consequence or liability for 
default of payment of the subscriptions. The 24th section — 
which we notice only because it was attempted to draw some 
argument from it in aid of the baron, but which in our judgment 
has no bearing at all upon the case — contains a saving clause. 
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that '^ The Govemor and Company of the Bank of England^ or 
any member thereof^ shall not incur any disability for or by 
reason of their doing anything in pursuance of that Act/'^ 
We may further clear the ground by assuming a point which 
was conceded on all hands before the committee, and is, indeed, 
qnite void of donbt, viz., that the Act of Parliament does not 
per se constitute a contract by which Boron Rothschild, or any 
one else, can be brought within the disabling clauses of the 
Contractors' Act. If there be no other contract but such as the 
Loan Act itself contains, or may be supposed to imply, assuredly 
there is none at all. 

For the anomalous circumstance that the Loan Act thus 
whoUy ignores the original contractor, and the engagement 
entered into by him, a plausible explanation was suggested 
during the argument by the Attorney-General. " The Act of 
Parliament,'' he said, " seems to be based upon certain antece- 
dents, which are well known to Parliament to take place in the 
course of these public loans, namely, a tender to the Grovem- 
ment on the part of some individual, and that that individual, 
either before or after he makes his tender, opens his list and 
obtains a certain number of contributors, who take portions of 
the loan. All that proceeding being familiar to Parliament, 
firom the frequency of loans in this country, Parliament passes 
an Act. That seems to me to assume all that has gone before." 
(Report, p. 81.) 

We think this explanation a very good one to account for the 
shape in which the Loan Act is framed; but it does not at all 
relieve the subject of those legal difficulties which arise in con- 
sequence of the peculiar mode of legislation adopted. It being 
admitted that the Loan Act itself forms no contract, the question 
arises whether, out of all the elements of the transaction col- 
lectively, the engagement, the Ilesolutions, and the Act, a con- 
tract be or be not constituted. Considerable difficulties arise 
out of either supposition : let us briefly pass them in review. 

" The way in which it strikes me,'' said the Attorney-General, 

* See the observation of the Attorney-General (Report, p. 49J, which 
effectually disposes of the argument attempted to be founded on this clause 
of the statute. 
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addressing Mr. Bramwell, ''is this : here is a tender made by 
Baton Rothschild to supply this 16,000,000;. for a loan. The 
Commissioners of the Treasury accept that tender. Now, I am 
quite ready to concede to you that they accept that tender, 
subject to Parliament afterwards consenting to this loan, and 
passing an Act of Parliament for the purpose. Parliament 
does so ; it accepts the proposition of the Government to raise 
the sum of 16,000,000/.; it passes the Act of Parliam^it to 
which we have been calling your attention : then, upon what 
has actually taken place. Baron Rothschild furnishes the 
16,000,000Z. ; because you must impart another element of fact 
into the discussion, to which you have not adverted, namely, 
that although there are the contributors to whom the Act refers, 
yet those contributors contribute their respective shares to the 
amount of the loan ujider the agreement which Baron Roths- 
child has undertaken with the Treasury. So that at last, out 
of all these things — ^the tender, the acceptance, and the Resolu- 
tions of the House of Commons — ^it ends in this result. Baron 
Rothschild, partly by himself, and partly by others with whom 
he enters into an arrangement, in point of fact does produce 
the 16,000,000/., and has those benefits from it which are 
involved in the terms entered into between him and the Com- 
missioners of the Treasury. It therefore strikes me that you 
have him agreeing to famish, and actually furnishing, a sum 
for the public service; that is the way in which it presents 
itself to my mind, and where I feel a difficulty which I should 
be very glad to have removed.^' 

To this statement of the matter Mr. Bramwdl answered, 
'' Of course I need not say, sir, that that is a way of presenting 
this case, which to a non-legal mind, or a mind not examining 
the matter with particularity, would at first give the notion that 
there was a contract. Undoubtedly, put in the way in which 
you have been pleased to put it, it is very difficult to say that it 

has not the appearance of being a contract But what 

I am proceeding to do is, to examine the matter strictly and 
critically, to see what the contract was and where it was.'* 
The Attomey-Generah — ^You are quite right. — (p. 21.) 
Mr, Bramwell then proceeded, with his accustomed cogency 
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and precision of argument^ to dissect the provisions of the Loan 
Act. He pointed out, what appears evident enough on the face 
of that statute, that '4t is not an Act which authorises the 
making of a contract, or gives the Commissioners of the Treasury 
the power of doing anything or of making a contract; but it 
is an Act which gives certain statutory rights to certain ascer- 
tained persons/^ viz. the contributors who had paid their deposit 
and had their names entered in the books of the Bank. It is 
extremely difficult, certainly, to contend that the Loan Act 
converts the engagement of Baron Rothschild of April 20th 
into a ^'contract" within the provisions of 22 Geo. 3, when 
the Loan Act does not refer to the baron or his engagement at 
all. It can hardly be pretended that it vests any authority, 
prospective or retrospective, in the Commissioners of the 
Treasury, or that it ratifies any past act of theirs, when it 
neither alludes to the Commissioners at all, nor to any proceed- 
ing whatever affecting the loan, antecedent to the payment of 
the deposit into the Bank. 

The chairman of the committee put the following hypo- 
thetical case to Baron Rothschild's counsel : — 

" Suppose a person enters into an agreement with the tenant 
for life of an estate, which that tenant has not the power to sell, 
except by force of an Act of Parliament, and the intended pur- 
chaser signs an agreement of this sort : ^ I hereby engage to pay 
you 100,000/. for estate A, and to pay 10 per cent, deposit in a 
week's time ;' and suppose the owner of that estate applies for 
an Act of Parliament subsequently to enable him to sell the 
estate, but takes no notice of that agreement entered into 
between himself and the intended purchaser, and gets authority 
from Parliament to sell the estate ffenerally ; may the intended 
purchaser of that estate, or may he not, enforce that contract 
against the owner when the Act has passed, conferring the 
power upon the owner of the estate to sell it ?" 

It being objected that in the case supposed there would be 
no mutuality of contract, the Attorney-General suggested the 
additional ingredient, that the tenant for life actually took the 
deposit first, and then obtained the Act. It could hardly be 
disputed that in such a state of circumstances the tenant for 
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life would have been held bound ; it would have been a good 
contract at common law. But is the analogy of the two cases 
perfect? With the learned counsel for the baron^ we conceive 
not. According to the case supposed^ a provisional contract is 
entered into conditionally on the tenant for life obtaining a 
disposing power. He does obtain this power^ and the condition 
consequently attaches. Now^ in the case referred to the com- 
mittee^ the Lords of the Treasury represent the tenant for life. 
They have no power at the time of the engagement to grant 
annuities out of the Consolidated Fund. But it may be said 
that they undertake provisionally to do so when Parliament 
shall have clothed them with the power. But does Parliament 
ever do this ? Here is the pinch of the case. Look at the Loan 
Act, not in the vague, popular " spirit-of-the-act*' point of view, 
but with a critical eye, and in the clear light of legal reasoning, 
not forgetting that the question is to be decided upon a penal 
statute, requiring strict construction. From beginning to end 
there is no ratihabitio of a foregone act — ^no pretence of sup- 
plying the hiatus in an inchoate contract. The Act starts from 
another basis altogether. It recognises and identifies certain 
parties as having paid deposits, confers on them certain rights, 
and imposes certain obligations. The Lords of the Treasury, 
and the member for the city of London, are equally ignored by 
the statute ; the contracting parties, if contract at all there be, 
are the supreme Legislature, representing the State on the one 
side, and the individuals whose names are in the Bank books, 
and whose deposits are in the Bank coffers, on the other. 

We said that there are difficulties in either supposition, con- 
tract or no contract. We have pointed out some of those which 
militate against the former view ; let us now exhibit some of the 
anomalies which the case presents, assuming that the engage- 
ment in question involves no obligatory contract. On the 
24th April, the deposits were paid into the Bank. It is an 
important question, in what right did the Bank then hold them 
— as the agent of the Government, or as a stakeholder for both 
parties ? The view taken by the Bank authorities is, that they 
held them on the part of the Government only, and the governor 
distinctly stated, that if Baron Rothschild, before the passing of 
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the Act^ had demanded repayment of the money depo8ite4 by 
him^ they would not have repaid it.^ But let us see what view 
the lawyers take of this point. We give the following extracts 
from Mr. Bramwell's argument^ and the interpellations which 
it met with^ because they afford a sample of the perplexing 
nature of the case^ and also exhibit a curious picture of the 
working out of the argument in the brain of the learned counsel^ 
a subtle and adroit reasoner, and a man by no means accustomed 
to appear before any tribunal with crude and unsettled views 
of his subject; yet^ in the following passage, we see pour- 
trayed, veluti in speculo, the ebbs and flows of the learned 
connsePs cogitations upon one of the most material points in 
the whole case : — 

The Lord-Advocate. — You say that you think you have reason 
to midntain that the contributors could get back their deposits 
before the Act passed ; but is it not essential to your argument 
to maintain that f 

Mr. Bramwell. — ^No, sir, with submission, I think not. Sup- 
posing I say, I enter into no contract of any sort or kind, but 
there are 10/. which I put into the hands of a stakeholder. I 
undertake for nothing, but I put \0l. in the hands of a stake- 
holder with this view. Then, if Parliament pass a certain Act, 
operating upon that lOZ., of course it will be subject to the 
regulations so made by the Act. If they do not pass an act of 
that sort, it comes back to me. 

Lord-Advocate. — Before they do either one or the other, what 
is to prevent your taking the money again ? 

Mr. Bramwell. — I have very great difficulty in seeing. 

Lord Advocate. — ^If you cannot do it, it must be in conse- 
quence of the right of some other party to prevent you. What 
right is that ? 

Mr. Bramwell. — ^That is using, in a forcible way, the argu- 
ment which I put upon it 

Lord-Advocate. — All I meant to say was, that that seems to 
follow from your argument necessarily. 

Mr. Bramwell. — / believe it does so. 

The Attorney-General presently interposed, and read to the 
* Evidence of T. M. Weguelin, Esq., Report, p. 14. 
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learned counsel the terms of the fifth Resolution of April 24^ 
which declares that the deposits paid into the Bank shall be paid 
in to the account of the receipt of her Majesty^s Exchequer^ to 
be applied from time to time to such services as shall then have 
been voted by this House for this Session of Parliament^ &c. 
^^ If a person pays in his money/^ observed the Attorney-General, 
^' upon the faith of that Eesolution^ it is difficult to say that he 
can get it back again/^ 

Mr. Bramwell then said — '^ After hearing that read to me, / 
would rather withdraw the argument that they could get it back. 
It appeared to me that they could get it back, but that having 
been read to me, it may well be taken that the money is paid 
in upon those terms. / am not even now quite sure that it could 
not be got back, but if it could not be got back at all, it must 
be because there is some binding obligation upon those paying 
it in — what is that binding obligation ? Not contract, if I am 
right. The Resolution of the House of Commons would not 
make it law. If, therefore, it is binding at all, it is binding 
because in reality the nation, by the Resolution of the House oi 
Commons, makes this bargain. When I say the nation, I 
believe I ought not to speak in that way, because the only party 
capable of binding in the name of the nation is the Crown ; but 
if it is binding, it is because the Crown, through the medium of 
the Resolution of the House of Commons, makes a bargain of 
that description. I am not clear that that is so — ^it has come 
upon me rather by surprise : I had not seen it ; I ought to 
have been aware of it. / douht very much whether the money 
could not have been got back again, notwithstanding that Reso- 
lution : but supposing it could not be, it must be because it is 
held fast by virtue of some obligation on the parties who depo* 
sited it j which deposit, I say with great deference, is not with 
the Commissioners of her Majesty^s Treasury, or with any other 
persons named, in the 22 .Geo. 3, c. 45. I say, th^efore, 
assuming that the money was held fast, it must have been by 
virtue of that Resolution {and the more I think of it, the more I 
feel inclined to doubt that it was held fast), and not by virtue of 
ft contrabt with any of the parties with whom contracts are 
prohibited here." — Rep. p. 34. 
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This is a curious passage. Such hesitancy and fluctuation of 
opinion in a lawyer of such clear judgment as Mr. Bramwell 
indicates pretty clearly the difficulties of his position^ and the 
extreme peculiarity of the case. 

But the most singular anomaly that marks the case — ^if the 
position be a sound one, that the transaction of the Treasury 
with Baron Bothschild was no contract, and that the engage- 
ment of the 20th April was set aside and superseded by the 
provisions of the Loan Act — is this : — If Baron Rothschild was 
not bound to the Treasury, nor the Treasury to Baron Boths- 
child, by what had passed between them, the idea of that person 
or his assigns having any exclusive rights to the benefit of 
the loan is completely set aside. The bargain indeed was his, 
but he had no security whatever for his bargain. If there was 
likely to be a profit on the speculation — ^if the scrip had risen 
to a good premium between the 20th April and the 24th, what 
was to prevent any other person or persons anticipating the 
baron at the Bank and ousting him of his gains ? The Resolu- 
tions of the House of Cknnmons recognised no exclusive or 
special right in him — ^they are couched, like the Act which car- 
ried them out, in the most general terms. ^^ Every contributor,^' 
said Resolution 2, ^^ to the said sum of sixteen millions shall, for 
every 100^. contributed and paid, be entitled, kcJ' " Every 
contributor,^^ said Resolution 5, ^' shall, on the 24th day of 
April, 1855, make a deposit of 10 per centum on such sum as 
he or she 8haU choose to ayhacribe towards raising the said sum 
of sixteen millions, &c.'' This unlimited expression, " every 
contributor,^^ opens a door wide enough for any of the public 
at large to enter, without seeking admission by means of the 
golden key of Messrs. Rothschild. It may be suggeirted that the 
authorities of the Bank of England would refuse to receive any 
deposits except those made by Baron Rothschild or his trans- 
ferees. But the question is not one of practice, but of law. 
Could the Bank legally refuse to receive a deposit from any 
person who claimed a right to subscribe his money under 
Resolution 5, and tendered his 10 per cent, on the morning of 
the day specified ? This is a very serious question : it is one 
whichMr. Bramwell did not shrink from, but confidently answered 
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in the negative. *^ Mj argument is" he said^ ^' that Baron 
AotfaBchild had no right of any sort or kind.^' — ^p. 35. And 
again^ '^ I do yentnre to submit that^ according to law^ the 
Chancellor of the Exchequer mighty the very day after these 
Besolntions had passed^ have sent down word to the Bank of 
England — ' Do not you take any money firom Baron Rothschild^ 
or anybody else coming with scrip issued by him^ but take it 
firom Messrs. Baring, or firom people coming with scrip issued 
by them.'^' Kthis be a correct view of the matter^ certainly 
a loan-contractor might find himself^ according to the present 
arrangements^ in a very awkward predicament. He might dis- 
cover that^ however profitable the terms he had made^ there was 
no security whatever for Ifis obtaining the fiilfilment of them : 
other parties^ with the Act of Parliament in their hands^ and 
more on the alert than himself^ might step in before him^ and 
entitle themselves to the benefit of the transaction. Such a 
view of the effect of our present mode of legislation in regard to 
loans may appear strange and repugnant to common notions of 
equity, but we should be glad to see any lawyer who, after 
examining the precise terms of the Besolutions, and of the Loan 
Act, would point out the flaw in Mr. Bramwell's reasoning upon 
this part of the case. 

The dilemma is a simple one. Either there was a vahd and 
binding contract between Baron Rothschild and the Commis- 
sioners of the Treasury, or there was not. If there was such a 
contract, it vacated his seat in Parliament ; if there was not. 
Baron Rothschild had no prior or exclusive right to take advan- 
tage of the terms of the Loan Act. Whatever benefit was to 
be gained fi*om it was equally open to the public at large. Any 
man who '^ chose to subscribe" might become a '^ contributor," 
and entitle himself to the annuities for which the baron had 
stipulated for the benefit of himself and his assigns. 

On the other hand, if the Treasury was not bound to the 
baron, neither was the baron bound to the Treasury. Had any 
event occurred leading to a fall in the money market in the 
period between the 20th and the 24th April, it was open to the 
contractor to recede from his engagement, to leave the Chan- 
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ceUor of the Exchequer in the lurch^ and to stultify the Besolu* 
tions of the House of Commons. Nay^ if at any time after the 
24ith, and before the passing of the Loan Act, circumstances 
had occurred to make the bargain undesirable, it was still open 
to the contributors, according to Mr. BramwelPs latest impres- 
sion, to withdraw the deposits from the Bank of England, and 
to upset the financial arrangements of the Government. 

The decision of the committee of the House of Commons was, 
that the negotiation between Baron Rothschild and the Treasury 
did not amount to a contract within the 22 Geo. 8, c. 45. 
Their conclusion is thus expressed in their report : it was unne- 
cessary for them to decide whether the transaction amounted 
to a contract at common law ; the seat would not be affected 
unless it were a contract of the particular nature which the Act 
described. But those who carefully examine the terms of that 
statute will probably have little difficulty in satisfying them- 
selves that, if the engagement in question had contained all the 
requisites of a legal contract, mutually binding and final between 
the parties, such a contract would have been within the meaning, 
as it is clearly within the mischief, of the Act of Geo. 3. We 
take the decision, therefore, as practically negativing the exist- 
ence of any contract at all. Upon the whole, we are not prepared 
to impugn the judgment of the committee. The question is, to 
say the least, open to considerable doubt. The statute is highly 
penal, and, therefore, justifies a strict construction. The side 
to which the committee leaned is probably the safe one. But 
the consequences of the decision are certainly rather grave. If 
the document signed by Baron Rothschild created no contract, 
it conferred no rights. It bound neither that individual nor 
the Government. Either party had the power to recede. Other 
capitalists might have supplanted Baron Rothschild, and entitled 
themselves, by more prompt payment of the deposit, to the bene- 
fit of his tender. Baron Rothschild might have receded firom 
his own proposal, had events made it disadvantageous to him. 
On the other hand, the Government might have thrown the 
baron overboard, and taken the money from any other con- 
tractor, had more favourable terms been offered to them, or 
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bad they been influenced by those particular motives which the 
act of Geo. 3 had in view^ and which it was intended to 
counteract. 

Whether the present method of contracting and sanctioning 
public loans^ anomalous^ lax, and uncertain as it thus appears 
to be, might not be altered with advantage, and put upon a 
more secure and definite footing, it is for the wisdom of Par- 
liament to consider. Another question, into which we must at 
present refrain from entering, but which might well engage the 
attention of the Legislature, relates to the general policy of the Act 
of Geo. 3, — whether it be still necessary or expedient to enforce 
those disqualifications against contractors, which originated in a 
former generation in a jealousy of the power of the Crown. 

One proposition, at least, appears to us not doubtful. If 
contractors generally are unfit to sit in Parliament, loan-con- 
tractors ought to form no exception to the rule. The possible 
mischief in their case is at least as great as in any other. If 
history be appealed to, we believe it will be found that the very 
instances in which political motives have operated, and minis- 
terial favour has influenced contracts most flagrantly, have been 
the transactions with money-lenders. A ^^ slice of the loan '^ 
was found, in days of less scrupulous morality than the present, 
an easy bribe to an opponent, or a convenient bonus to a 
partizan. 

It is a curious circumstance in the history of the very statute 
we are now considering, that while it was in progress through 
the House of Commons, an endeavour was made to engraft an 
exception upon its provisions in favour of loan contracts. The 
amendment was opposed, on the express ground that they were 
the special mischief intended to be prevented, and it was ulti- 
mately withdrawn, ^^ it being generally understood,^^ says the 
parliamentary history, '^ that a separate bill would be brought 
in for that purpose.^^ This, however, was never done. It 
appears, therefore, to have been clearly the opinion of the Legis- 
lature, at the time of its passing, that the Bill applied equally 
to loan as to other contracts. It has indeed been ingeniously 
suggested by Mr. Bramwell, that the fact of nothing having 
been done afterwards to exempt this class of transactions, indi- 
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cates an opinion^ on the part of those who wished to make them 
an exception, that the matter was tolerably safe according to the 
trae construction of the statute as it stood. It is certainly 
rather singular^ that although Parliament deliberately rejected 
the proposition to except loans from the Bill, yet almost imme- 
diately afker the Act passed, we find loans contracted to which 
members of the House of Commons notoriously contributed, 
yet retained their seats without question. As to this point, the 
interesting evidence given to the committee by Mr. James 
Wilson, the Secretary to the Treasury, is clear and conclusive. 
The only mode which occurs to us of accounting for the incon- 
sistency, is that which was suggested during the recent argu- 
ment by the Attorney-General. It appeared from Mr. Wilson's 
statement, that although the Act passed in 1782, and loans 
were raised in 1788, 1794, and several subsequent years, yet 
that no memorandum of any contract for a loan prior to 1801 
could be discovered in the records of the Treasury. All that 
appeared to have been done in the case of the loans contracted 
for the first nineteen years after the passing of the Act was, that 
there were lists of the contributors. These lists — mere rolls of 
names, with the sums subscribed set opposite — ^have been pre- 
served, and were produced to the committee. " May not the 
fact,'' suggests the Attorney-General, ^^ of there having been no 
agreement, but simply a list of contributors, arise from the cir- 
cumstance that it was a contrivance, resorted to for the express 
purpose of avoiding the consequences of the Act?" The expla- 
nation appears not improbable ; it affords, at least, some solution 
of a striking inconsistency. The whole subject well deserves 
further elucidation. We shall be glad if the observations we 
have now offered in any degree contribute to that result. 

G. K. R- 
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Art. III.— some REMARKS ON THE WRIT OF 
HABEAS CORPUS AD SUBJICIENDUM, AND THE 
PRACTICE CONNECTED THEREWITH. 

THE liberty of the subject has from the earliest time been 
protected by our common law, as evidenced by the cele- 
brated 29th chapter of Magna Charta, which declares (for it is 
but declaratory of the law) that, ^' No freeman shall be taken 
or imprisoned f or disseised of his freehold or liberties, &c., or be 
any otherwise destroyed, &c.,^' niri per legale judicium parium 
suorum velper legem terra. " No man,'' says Lord Coke in his 
commentary upon the above chapter of Magna Charta, '^ shall 
be taken, t . e., restrained of liberty, by petition or suggestion to 
the King or his Council, unless it be by indictment, or by pre- 
sentment of good and lawful men'' (2 Inst. 46). Thus much 
as to the great principle of personal freedom recognised by our 
law. Then as to the remedy for its invasion. " If," says the 
same authority (4 Inst. 290), speaking of the forest laws, '^if it 
be demanded — what if a man be unjustly imprisoned under 
colour of those laws, and afterwards offer sufficient pledges, 
and they be not taken, what remedy is there for the plaintiff ? 
The answer is, that in the term time he may have, ew merito 
justitia, a habeas corpus out of the King's Bench, or out of the 
Court of Common Pleas, or of the Exchequer; or out of the 
Chancery, either in term time or vacation ; and upon the return 
of the writ he shall be bailed." So in the Institute just cited 
(fo. 182), after designating as /' odious " the unjust imprison- 
ment or detaining of any freeman in prison ; after mentioning 
various remedies now obsolete which " the law hath allowed for 
the relief and ease of the prisoner," Lord Coke adds, " bvi the 
readiest way of all is by habeas corpus, in the term time, or in 
vacation, out of Chancery." And to return once more to the 
2nd Inst. (fo. 55), we there read : '' Now it may be demanded, 
if a man be taken or committed to prison, contra legem teme, 
what remedy hath the party grieved ? To this it is answered — 
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Ist, That every Act of Parliament made against any injury, 
miscliief^ or grievance^ doth either expressly or impliedly give a 
remedy by action to the party wronged. 2ndly9 The party 
falsely imprisoned may indict for the injury done him. Srdly, 
He may have a habeas corpus — ^upon which writ the gaoler 
must return by whom his prisoner was committed, and the 
cause of his imprisonment ; and if it appeareth that his imprison- 
ment be just and lawful, he shall be remanded to gaol ; but if 
it shall appear to the Court that he was imprisoned against the 
law of the land, they ought, by force of this statute (Magna 
Charta), to deliver him ; if it be doubtful, he may be bailed. 

Various cases, ancient and modem, both prior to and since 
the Habeas Corpus Act, might be cited to show that the writ 
of which we are now speaking lies at common law. '' This 
invaluable writ," says Lord Campbell {Eac parte Sandilands, 
21 L. J., Q.B. 842), ''could always be obtained where a 
person had been improperly deprived of liberty. Prom the 
earliest times, before the Habeas Corpus Act, a writ issued in 
such cases, calling upon the party detaining to show if any just 
cause existed for the detention — ^but this was always on the 
supposition that*iiberty was interfered with.'' 

In Thomlinson's Case (12 Rep. 104), we have an instance of 
habeas corpus at common law. It there appears that the said 
Thomlinson had been committed by the Court of Admiralty for 
refusing to answer on his oath to certain interrogatories pro- 
posed to him in a suit there instituted; and accordingly he 
brought his habeas corptis, to which the marshal of the prison 
of the Admiralty returned, that his prisoner " had contuma- 
ciously refused to submit himself to examination /' and this 
return was held to be insufficient, on the ground that it was 
too general, and because it did not specify for what cause or 
matter the prisoner had been examined. (See also Bourn's Case, 
Cro. Jac. 543 ; a mem. in Cro. Car. 466, for allowing prisoners 
confined in certain gaols who could give bail to go at large when 
the plague was prevalent in London ; Ex parte Besset, 6 Q.B.481) . 

Long, indeed, before the time of Coke the writ of habeas 
corpus may be clearly proved to have been in use, and in the 
reign of Henry VI. " it seems to have been familiar to, and 
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well understood by the judges," as remarked by Mr. Fry, in 
his learned and interesting dissertation upon the writ of habeas 
corpus, prefixed to his Report of the Canadian Prisoners' Case, 
p. 7. (Reported also as Leonard Watson's Case, 9 Ad. & E. 
731 ; and Re Parker, 5 M. & W. 32.) 

An examination of precedents has moreover shown that the 
remedy by habeas corpus was originally used as between subject 
and subject, rather than by a subject against the Crown; but from 
the reign of Henry VII. cases are to be met with in which the 
writ was sued against the Crown ; and in the reign of Charles I. 
the arguments in Sir Thomas Darnell's Case, 3 State Trials, p. 1, 
show that the nature of this writ as an admitted constitutional 
remedy was at that time well appreciated. The case just cited, 
as the learned reader need not be reminded, led the way to the 
Petition of Right (3 Car. 1, c. 1), which contains an emphatic 
protest against the denial of the writ of habeas corpus, and 
against illegal imprisonment thereby occasioned. (See ss. 5, 10 ; 
see also Hallam's Constitutional History, vol. 1, p. 414, &c.) 

The writ of habeas corpus ad subjiciendum, with which we are 
on this occasion exclusively concerned, is, to use the words of 
Blackstone, " the great and efficacious writ iti all manner of 
illegal confinement. It is directed to the person detaining 
another, and commands him to produce the body of the pri- 
soner, with the day and cause of his caption and detention, 
ad faciendum, subjiciendum, et recipiendum, to do, submit to, 
and receive, whatsoever the judge or Court awarding such writ 
shall consider in that behalf." (3 Bla. Com. 131.) In order, how- 
ever, to justify issuing the writ at common law, it must be shown 
that liberty is being interfered with — ^that the party on whose 
behalf the application professes to be made is coerced, and not 
a free agent. The writ in question accordingly will not be 
granted on the application of a man to bring up the body of his 
wife, unless it be shown that she is under coercion, or subjected 
to imprisonment — ^this case obviously differing from that of an 
infant, whose parent has the right to the custody of the child, 
so that if of tender years the Court will order it to be delivered 
to the father — but the husband has at common law no such 
right to the custody of his wife {Ea: parte Sandilands, 21 L. J. 
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aB. 342). Re Hakewill (12 C.B. 223)> indeed, is a distinct 
authority to show that the father is legally entitled to the cus- 
tody of his legitimate infant children. '' The case of illegitimate 
children obviously stands upon a totally different footing '' 
{Id. per Cresswell, J.). Inite Lloyd (3 M. & Gr. 547), a writ of 
habeas corpus had been obtained by the mother of an illegiti- 
mate female child, for the purpose of bringing her up firom the 
custody of a party with whom she had been placed by her puta- 
tive father. The child, about eleven years of age, was there- 
upon brought into Court in obedience to the writ, and was 
asked if she wished to go with her mother, and expressing a 
disinclination to do so, was allowed to retire with her attendant. 
This case forcibly illustrates the general rule that a habeas 
corpus will be granted only where the party on whose behalf it is 
applied for is under coercion or restraint. So in Ex parte Child 
(15 C. B. 238), a rule having been obtained or a habeas corpus 
to bring up a lunatic, confined in an asylum in this country 
under Irish medical certificates, the Court discharged it with 
costs, there being no affidavit to show that the party promoting 
the application was duly authorised by the lunatic. '' A mere 
stranger,^' remarked the Chief Justice of the Common Pleas, 
" has no right to come to the Court and ask that a party who 
makes no affidavit, and who is not suggested to be so coerced 
as to be incapable of making one, may be brought up by habeas 
to be discharged from restraint.'^ 

There does not appear, however, to be any technical or 
arbitrary restriction in regard to the purposes for which the 
writ which we are now considering may issue. It is due 
to any person complaining of unlawful detention, and is em- 
ployed for the purpose of removing prisoners, of bringing 
them up to be bailed — of bringing up infants improperly 
detained, &c. &c. {Re Belson, 7 Moore, P. C. Cas. 114) ; the 
form of writ of habeas corpus having anciently varied according 
to the precise object for which it was required. Before 
the writs were in English, when the object was to remove a 
prisoner, this writ was expressed to be ad faciendum et recipi* 
endum, &c. ; " to do and receive, &c.,^^ as is now expressed in the 
writs issued by the Courts of Common Law for the like purpose. 
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Where the object was to remove or bring up a prisoner in 
custody of the sheriff, gaoler, &c., the writ commanded that the 
prisoner should be brought before the Court wheresoever it then 
was, " with the cause of his detention/* &c.; whereas, where the 
object was the bringing up infants or others detained in private 
custody, the party detained was to be brought before the Court 
or judge on a particular day, and at an hour and a particular 
place named in the writ ; and the clause cum causis was omitted. 
Of late years there are abundant precedents of this in the case 
of bankrupts committed by commissioners, infants withheld from 
parents and guardians, &c. (See per Ld. Langdale; jR^Belson, 
supra ; Comer^s Pr. of Crown Off. App. p. 63 ; Tidd. Forms, 
8th ed. p. 123; Exparte Crowley, 2 Swanst. 48). 

The Habeas Corpus Act (31 Car. 2, c. 2), as, indeed, its 
preamble distinctly shows, only enforced the Common Law. It ap- 
plies exclusively to the case of a person imprisoned for a ^^ criminal 
or supposed criminal matter,'' and enacts — That on complaint and 
request in writing, by or on behalf of any person committed and 
charged with any crime (unless committed for treason or felony, 
expressed in the warrant, or convicted or charged in execution 
by legal process), the Lord Chancellor, or any judge, shall, on. 
viewing a copy of the warrant, award a habeas corpus for such 
prisoner, immediately returnable; and upon the return made 
shall discharge the party, if bailable, upon giving security 
to appear and answer to the charge. That the writ shall be 
returned to the prisoner brought up within a limited time, 
according to the distance, not exceeding in any case twenty days. 
That officers and gaolers, neglecting to make due returns, shall 
be fined. That no person once deUvered by habeas corpus shall 
be recommitted for the same offence. That any prisoner may 
move for this writ in Chancery, or in any Court of Common Law, 
and that the Chancellor or judge denying the same shall forfeit 
to the party grieved the sum of 500/. 

A few remarks suggest themselves in reference to the above- 
named statute of Car. 2. " It is," says Mr. Hallam (Constitu- 
tional Hist. vol. ii. p. 352-3), confimung what has been already 
stated in this article, " a very common mistake to suppose that 
this statute of Car. 2 enlarged in a great degree our liberties. 
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and forms a sort of epoch in their history. But though a very 
beneficial enactment^ and eminently remedial in many cases of 
illegal imprisonment^ it introduced no new principle^ nor con- 
ferred any right upon the subject. From the earliest records 
of the English law^ no freeman could be detained in prison, 
except upon a criminal charge or conviction, or for a civil debt.^' 
"It was not/^ as the same learned writer further observes, " to 
bestow an immunity from arbitrary imprisonment, which is 
abundantly provided in Magna Charta, that the statute of Car. 2 
was enacted ; but to cut off the abuses by which the Government's 
lust of power, and the servile subtlety of Crown lawyers, had 
impaired so fandamental a privilege.^' 

Again, it is clear, from the whole scope of the above-men- 
tioned statute (31 Car. 2, c. 2), that it applies to and regulates 
the right to the writ of habeas corpus, in criminal or supposed 
criminal cases only ; and that it has for its principal object the 
causing persons in custody in such cases to be brought to trial. 
The statute, therefore, has no application, save where a party 
has been imprisoned and is in custody on some charge for 
which he is liable to be tried. It does not extend to the case of 
one in custody under process issued in a civil cause. Nor does 
it even apply where a person is in custody under a commission 
of rebellion, issued out of Chancery, for not appearing in a suit. 
(Cobbett V. Slowman, 9 Exch. 633; affirming S. C. 4Exch. 747). 
The statute 56 Geo. 3, c. 100, however, extends the remedy by 
habeas corpus to other than criminal cases ; for it enacts that 
persons confined otherwise than for some criminal matter, or by 
process in any civil suit, may, on application to a judge in vaca- 
tion by affidavit, showing probable and reasonable ground for his 
interference, obtain a writ of habeas corpus. 

The writ of Jiabeas corpus ad subjiciendum is not grantable, 
either at common law or under the statute of Car. 2, as of course, 
and without any cause being shown for granting it to the Court : 
the application must be supported by affidavit, setting forth some 
ground for it, on which the Court may exercise its discretion 
(Hobhouse's Case, 3 B. & Aid. 420). Assuming that such ground 
is shown, the ordinary modern practice seems to be to grant, in 
the first instance, a rule, to show cause why the writ in question 
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should not issue; though^ under peculiar circumstances^ the writ 
will be allowed to go immediate, as in Eof parte Witte (13 C. B. 
680), where the writ was granted on the application of the father 
of an infant of tender years, commanding the mother, from whom 
the applicant had been divorced, to produce the child ; the affi- 
davit in support of the motion stating, that if notice thereof were 
given to the other parties, the child would probably be removed 
beyond the jurisdiction of the Court. In the case here men- 
tioned, the writ was handed up to the Chief Justice, and signed 
by him in court. 

The writ of habeas corpus is a prerogative writ, and by the 
Common Law it lies to any part of the king^s dominions, for 
the king ought to have an account why any of his subjects are 
imprisoned (Bac. Abridg. Hab. Corp. B. 2). In Rex v. Cowle 
(2 Burr. 834, 6), Lord Mansfield states very concisely the terri- 
torial limits within which this writ may run. He says : — " To 
foreign dominions, which belong to a prince who succeeds to 
the throne of England, this Court (Queen^s Bench) has no 
power to send any writ of any kind. We cannot send a 
habeas corpus to Scotland or to the Electorate (Hanover), but to 
Ireland, the Isle of Man, the Plantations, and to Gruemsey and 
Jersey we may ; and formerly it lay to Calais, which was a con- 
quest, and yielded to the Crown of England by the treaty of 
Bretigny,^' concluded, in 1360, by Edward III. with the Crown 
of France. In Crawford's Case (13 Q. B. 613), it was, in express 
accordance with this opinion, held that the writ would run to the 
Isle of Man. And that the writ of habeas corpus ad subjici- 
endum has legal force in the island of Jersey, and must be obeyed 
there, was established in Cams Wilson's Case (7 Q. B. 984). 
" Nor,'' says Lord Denman, in that case, '^ can we (the Court of 
Queen's Bench) be parties to the encouragement of any doubt 
whether the inconveniences that may possibly arise in giving 
effect to the writ will justify us, or any judge who may possess 
the power, in declining the exercise of it in behalf of any person 
who lawfully requires it." 

The question whether or not the Lord Chancellor can issue 
this writ in vacation was much discussed in Crowley's Case 
(2 Swanst. p. 1), where Lord Eldon came to the conclusion that 
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it could then issue ; for the writ of habeas corpus is a very high 
prerogative writ, by which the king has a right to inquire the 
causes for which any of his subjects are deprived of their liberty 
— ^a liberty most especially regarded and protected by the common 
law of this country. And^ as Lord Coke says, in his Reading on 
Magna Charta (2 Inst. 53)^ this writ is to be granted at all 
times out of the Court of Chancery, for that Court is officina 
jtistitue, and is ever open, and never adjourned, so as the subject 
being wrongfully imprisoned may have justice for the liberty of 
his person, as well in the vacation time as in the term. Similarly, 
in Re Belson (7 Moore, P. C. Cas. 114), it was held that the Lord 
Chancellor, or the Court of Chancery in England, has, by its 
common law jurisdiction, authority, as general as the Common 
Law Courts have, to issue writs of habeas corpus, and can issue 
such writs in vacation, '' when it is supposed, at least, that such 
writs cannot be issued by the other Courts ^^ ( Judgmt. Id. 131, 
citing 2 Inst. 53, 55 ; 4 Inst. 81, 182) ; a remark, however, which 
is directly opposed to the considered judgment of the Court of 
Queen's Bench, in the Canadian Prisoners' Case, where the 
right of a judge of that Court to grant this writ at chambers in 
vacation time was distinctly asserted, and where in so deciding 
Lord Denman says, '^ We deserve herein neither the praise nor 
the censure that may belong to innovation: we are merely abiding 
by an established practice ; '' and his lordship refers to various 
ancient precedents of writs so issued. After the above decision of 
the Court of Queen's Bench, sustained by the authorities therein 
cited, it is certainly rather singular to find Lord Langdale 
remarking, in Re Belson, to the eflfect above indicated. 

Assuming that the writ of habeas corpus has issued, it will 
not be quashed for matter that can be properly returned to it. 
'^ As a general rule, that is certainly the most convenient course, 
most just to the party applying for the writ, and most in 
furtherance of the great object for which our constitution has 
appointed it " (7 Q. B. 1001) . The return to the writ, being then 
made in due course, must specify the cause of detention, and 
must distinctly set forth the grounds on which the prisoner is 
kept in custody. It varies, therefore, according to the circum- 
stances of the case. 
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On the return day of the writ, the prisoner is brought up and 
produced before the Court ; and if the inadequacy of the return 
is to be argued, the prisoner's counsel will thereupon contend 
against its sufficiency, and move the discharge of the prisoner. 
The counsel supporting the return is then heard, and the pri- 
soner's counsel replies, upon which the Court either remands, or, 
if the return be bad, discharges the prisoner (Eeg. v, Baines, 
9 Ad. & E. 213 n. ; Re Douglas, 3 Q. B. 825 ; Re Peerless, 1 Q. B. 
143; Hammond's Case, 9 Q. B. 92; Seth Turner's case, Id. 80; 
Tordofl's case, 5 Q. B. 933). 

Many cases are to be found in the books, which throw light 
upon the nature of the return which should be made to a writ 
of habeas corpus, and the degree of sufficiency required in it. 
Before considering some of these cases, however, we may remind 
the reader that the statute (31 Car. 2, c. 2) is binding upon all 
persons whatsoever who have prisoners in their custody ; and it 
is therefore competent for the judges to have before them per- 
sons committed by the Houses of Parliament for contempt. It 
has, however, been established, that the cause of commitment 
by either House for breach of privilege, or for contempt, cannot 
be inquired into by Courts of Law, but that their " adjudication 
is a conviction, and their commitment in consequence an exe- 
cution," Nor, indeed, could any rule different from that just 
stated be adopted consistently with the independence of either 
House of Parliament (Case of the Sheriff of Middlesex, 11 Ad.& E. 
273 ; May's " Law of Parliament," 2nd ed. p. 69, et seq.). 

The proceedings in connection with the writ of habeas corpus, 
and the return thereto, were much investigated in the Canadian 
Prisoners' Case (9Ad.&E.731). The return to the writ o{ habeas 
corpus is there contrasted with a special plea of justification in 
an action for false imprisonment, in this manner : — The Court 
observe that a party wrongfully imprisoned has two modes of 
proceeding, — one, by bringing his action for false imprison- 
ment against the party who has him in custody ; the other, by 
applying for a writ of habeas corpus. If he proceeds by action 
for false imprisonment, the defendant must either set out his 
ground specially in his plea, or, if allowed, in evidence ; but either 
way, he will be bound to prove the truth of all the facts put in 
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issue, — «. e.y he will have to establish the truth of every fact 
material to show the legality of the imprisonment. When, 
however, the party aggrieved proceeds not by action, but by 
applying for a writ of habeas corpus in a summary way, it will 
not be right for the defendant bringing up the body to specify 
all matters accounting for the custody with the same minute- 
ness as in an action for false imprisonment. Nor is it necessary 
that the return should be verified by affidavit. Should the 
return, indeed, primd facie, appear untrue in any particular, the 
party making such return will have to account for it, and to 
state or explain why he has so dealt with the Court ; and this 
he will in practice be required to do, in answer to a rule nisi 
for an attachment granted against him (Canadian Prisoners' Case, 
Fry's Rep. p. 91). But, still, it does not seem to follow, that 
though the return be false, an attachment will be granted, pro- 
vided the party implicated can show that there has been some 
mistake or misconception on his part, or something to protect 
him from the expression of its displeasure by the Court. If 
such cause be shown, an amendment will probably be allowed 
in the return, so as to make it accord precisely with the facts. 

If the return to the writ be bad, the Court may allow, or even 
order, an amendment to be made. In Re Power (2 Buss. 583), 
where the return to a habeas corpus set forth a warrant of 
commitment imperfectly. Lord Eldon, after motion to discharge 
the prisoner, consulted the Chief Justice of the Queen's Bench on 
the question of amendment ; and the opinion of those learned 
persons was, that the Chancellor could and should order the gaoler 
to amend his return, by annexing thereto a copy of the warrant 
in question, or the warrant itself; "and in that case," Lord 
Eldon observed, " it would be a strong thing to say that the 
merits of a committal are to be tried merely by the return to 
the writ, however erroneous that return may be. If such were 
the rule, then the person who makes the return to the writ 
would, in fact, by making a return short of the truth, assume to 
himself the power of discharging a prisoner who may have been 
properly committed." Upon this opinion the Court of Queen's 
Bench acted, in Re Clarke (2 Q. B. 619). The Canadian Pri- 
soners' Case, as remarked by Jervis, C.J., in Re HakewiU (12 
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C. B. 228), does, however, seem to show that the return to a 
writ of habeas corpus must be taken to be true, and need not be 
verified by affidavit. It was, indeed, doubted in that case 
whether there be any mode (other than by action) of impeach- 
ing the truth of such return^ or of introducing new matter. 
Were it not for this decision, one might have thought that 
it was competent to the party at whose suit such a writ is 
obtained, to impeach the return upon affidavit, or to traverse it, 
and go to a jury, as well as to argue upon the return that it does 
not justify the detention. 

Upon this part of our subject the practice of the superior 
Courts may perhaps be considered as not altogether settled, nor 
so far as it is settled does it seem to rest on a very satisfactory 
basis. Cases do no doubt occur in which, after the return to 
the habeas, fresh matter may be brought before the Court by 
affidavit : thus, if the return set forth a commitment under the 
warrant of justices of the peace good on the face of it, it will 
be competent to the prisoner to show by affidavit that the arrest 
took place on a Sunday, and was illegal under the statute 
29 Car. 2, c. 7, s. 6; for '^if that were not so, all privilege 
would be totally unavailing, and a party arrested upon a good 
warrant, under circumstances which made the arrest illegal, 
would have no means of obtaining his liberty*' (Re Eggington, 
2 E. & B. 717, 729, Swan v. Dakins). It is, however, quite 
clear that the return to a habeas cannot under any circum- 
stances be traversed (Comer's Cr. Oflf. Pr. pp. 116, 117). And 
whether a writ of habeas corpus be at common law, or within 
the provisions of the statute 56 Geo. 3, c. 100, it is not every 
affidavit that can be received on the return to the writ. Counsel, 
therefore, who apply for time to file affidavits, must suggest to 
the Court their nature. In Dimes's Case (14 Q. B. 564), the 
return to a writ of habeas corpus, directed to the keeper of the 
Queen's Prison, set forth an order of committal of the prisoner 
by the Vice-Chancellor of England, for breach of an injunction 
granted by the Lord Chancellor. And on motion for time to 
file affidavits, with a view to showing that the Chancellor was 
personally interested in the matter before him, and that his 
injunction was void, the Court observed : ^'The return shows a 
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committal by a Conrt of competent jurisdiction, acting within its 
jurisdiction. The attempt is to show that that Court should 
not have adjudicated as it did. It has^ however^ been decided 
that the Courts of Common Law will not sit in review of a com- 
mittal by the Court of Chancery/' (See also Clarke's Case^ 
2 a B. 619 ; Ex parte Andrews, 4 C. B. 226.) 

In Carus Wilson's case (7 Q. B. 984), the return to a writ of 
habeas corpus, directed to the Viscount and Gaoler of the 
Island of Jersey, stated that the prisoner was in custody by 
virtue of the sentence of the Boyal Court at Jersey, passed upon 
him for a contempt, in conformity with the law there in force, 
as set out in the return. It was proposed to show by affidavit 
that the law was untruly set forth ; but it was held that this 
could not be done, ^^for," said Lord Denman, ''when it appears 
that the party has been before a Court of competent jurisdiction, 
which Court has committed him for a contempt or any other 
cause, I think it is no longer open to this Court to enter at all 
into the subject matter. If we were to do so, we should constitute 
ourselves a Court of Error from such other Court, and should 
be constantly examining whether the circumstances, the existence 
of which was proved, warranted the opinion which such Court 
had formed. Suppose a party were convicted of murder, and 
ordered to be executed in three weeks, could we, while he was 
awaiting the execution of his sentence, receive a statement that 
he was improperly convicted, that evidence was improperly 
admitted, or that the offence was not murder ? The security 
which the public has against the impunity of offenders is, that 
the Court which tries must be considered competent to convict." 
Hence the principle of the exception which runs through the 
whole law of habeas corpus, viz. that the form of writ does not 
apply where a party is in execution under the judgment of a 
competent Court (7 Q. B. 1008-9). 

Crawford's Case (13 Q. B. 613), clearly affirms the doctrine, 
asserted in Carus Wilson's Case, viz. that one of the superior 
Courts will not constitute itself a Court of Appeal to discuss the 
propriety of a committal for contempt by an inferior or local 
Court, provided the form of commitment be good, according to 
the law of the place where it was made, however much such 
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law may differ from that which is here recognised. On referring 
to Cams Wilson's Case^ it will be seen that the commitment 
there was for an alleged contempt in open court; whereas, 
Crawford's Case clearly establishes that a Court of Record has 
not merely such power vested in it, but also that of committing 
for a contempt in publishing, whilst the Court is not sitting, a 
libel upon its proceedings. 

Again, in Brenan's case (10 Q. B. 492), a writ of habeas corpus 
was issued to the Governor of Millbank Prison, and the return 
thereto set forth that the individuals on whose behalf the writ 
was moved for, had been convicted in the Royal Court of Jersey 
of the crime of breaking into a shop by night, and stealing 
therein, that Court being competent to try and punish for such 
offence ; that the Court had passed a sentence of transportation 
upon the prisoners ; and that the Secretary of State had issued 
his warrant for removing the prisoners from Jersey to Millbank, 
with a view to carrying the said sentence into effect. This 
return was objected to, on the ground that the power of the 
Court of Jersey to punish by transportation was not shown ; 
but to this Lord Denman answered, ^' We think that the Court 
having competent jurisdiction to try and punish the offence, 
and the sentence being unreversed, we cannot assume that it is 
invalid or not warranted by law, or require the authority of the 
Court to pass the sentence to be set out by the gaoler upon 
the return. We are bound to assume primd facie that the 
unreversed sentence of a Court of competent jurisdiction is 
correct ; otherwise we should in effect be constituting ourselves 
a Court of Appeal, without power to reverse the judgment.'' 

On the same principle the Court of Common Pleas has refused 
a habeas corpus to bring up a prisoner under sentence of the 
Court of Queen's Bench for a misdemeanor, in order that the 
validity of the warrant under which he was committed might 
be discussed ; the proper remedy in such a case being by writ of 
error {Re Dunn, 5 C. B. 215) . " If," said Wilde, C. J., " we were 
to accede to this application — which certainly is one of the first 
impression — ^it would lead to consequences that never were con- 
templated. It would follow that every sentence pronounced 
by the Court of Queen's Bench would be subject to be reviewed 
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summarily even by a judge at chambers/' So^ if the Court of 
Bankruptcy reAises a certificate of conformity^ the Court at 
Westminster will not^ on motion for a habeas corpus, inquire 
into the refusal (Re Cowgill, 16 Q. B. 886 ; Ea^ parte Partington^ 
6 as. 649; see also Ex parte Bradbury, 14 Q.B. 16). In 
Catherine Newton's Case (13 Q. B. 716), an application was 
made to the Court of Queen's Bench under the following circum« 
stances : — The prisoner had been put on her trial for murder, 
and the jury had been discharged by order of the judge, not 
being able to agree upon a verdict. The prisoner was remanded 
to gaol, and thereupon the Court was moved for a rule calling 
upon the prosecutor of the indictment to show cause why a 
habeas corpus should not issue to the keeper of the gaol, com- 
manding him to bring up the body of the prisoner. After 
cause had been shown for the Crown, the Court discharged the 
rule, on the ground that the original warrant of commitment 
remained still in force, not having been afiPected by the proceed- 
ings at the trial, and that the custody in which the prisoner 
was, was consequently legal. And lastly, in Re Newton (16 
C. B. 97), the Court of Common Pleas refused to grant a habeas 
corpus to bring up the body of a prisoner who had been con- 
victed at the Central Criminal Court, on the ground that the 
offence charged had in fact been committed at a place out of 
the jurisdiction of that Court. The proper course in such a 
case is to apply to the Attorney-General for his fiat for a writ 
of error coram nobis, on the ground that there is error in fact 
dehors the record; the Attorney-General having a discretion 
to grant or to refuse the application ; which is not to be granted 
capriciously or as a matter of course. 

The cases just cited will sufficiently show the nature of the 
return most commonly made to the writ of habeas corpus. 
And now we will attempt to recapitulate some of the more 
important conclusions respecting the writ of habeas corpus ad 
subjiciendum, to be drawn from what has been above said. This 
writ may issue either at common law, or under the statute of 
Car. 2, or that of Geo. 3 ; and difficulty sometimes exists in 
satisfactorily determining from which of these sources (if such 
an expression be permitted) the writ in any particular case 
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ought to be regarded as proceeding. It is^ however^ essential 
to look narrowly at any reported decision with reference to this 
precise pointy before attempting to draw from it any inference. 
Again^ the writ itself will issue not of course^ but on reasonable 
ground shown by affidavit^ and will vary somewhat in form, 
according to the circumstances under which the detention or 
imprisonment complained of has occurred. Nor, when once 
issued, will the writ be quashed for matter which can properly be 
returned to it. Assuming that it is regular, the ground of 
detention must be set forth in the return : if insufficient or 
manifestly false, the return must be quashed, and the prisoner 
will be discharged; or, if the facts justify such a course, an 
attachment will be allowed to issue against the party making 
the return. It may, perhaps, be said, and would undeniably be 
true, that the absence of a right of traversing the return to a 
writ of habeas corptis detracts — ^in practice somewhat — ^in theory 
very considerably — ^from its efficacy as a remedial process ; and 
yet, though defective as a remedy in some respects it be, in 
this writ, known only to us and to our brethren of the United 
States of America, we think we recognise the surest safeguard 
for the subject against the licence of the Crown — ^the most 
obvious and approved pledge for the observance of that duty 
which is imposed on our judges by those memorable words of 
Magna Charta — nuUi vendemus, nuUi neffabimus, aut differemus, 
justitiam vel rectum — justice shall neither be delayed, denied, 
nor sold, but shall be administered impartially to all. 
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THROUGH BANKRUPTCY AND INSOLVENCY. 

Remarks on the Right of Personal Protection acquired through Bank- 
mptcy and Insolvency, and the Contempt of it by certain County Courts. 
By William John Law, Esq., Her Majesty's Chief Commissioner for the 
Belief of Insolvent Debtors. 

THE question here treated is one of the deepest importance^ 
and has for some time past attracted attention^ though 
without receiving adequate consideration. In the publication 
before us^ the true premises on which it rests are sought out 
and set in order. On such a subject the learned commissioner, 
of all others, has a right to speak, and to him the highest will 
listen. A great portion of his life has been laboriously devoted 
to the construction, improvement, and administration of the 
bankruptcy and insolvency laws of this country, and to him 
also both Ireland and India may be said to owe their code. His 
intellectual capacity and acquirements, his unwearied industry, 
his resoluteness and integrity of purpose, are too well known to 
require any comment from us ; and his opinions, made public, 
have peculiar authority, and command the attention of the 
profession. 

The question in dispute arises on the 98th, 99th, and imme- 
diately following sections of the 9 & 10 Vict. c. 95 — ^the County 
Courts Act of 1846 — ^under which judgment creditors may, on 
judgments recovered in the County Court, and remaining 
unsatisfied, summon the debtor before the County Court judge 
of the district in which the debtor dwells or carries on his 
business, and, on certain grounds specified in section 99, procure 
his committal to prison. Section 98 provides, that it shall be 
lawful for any party who has obtained any unsatisfied judgment 
or order in any Court held by virtue of that act, to summon 
the debtor, and gives the judge power to examine both debtor 
and creditor, and all other witnesses he may think requisite, 
touching his (the debtor's) estate and efiects, and the manner 
and circumstances under which he contracted the debt, or 
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incarred the damages or liability which is the subject of the 
action in which judgment has been obtained against him^ and 
as to the means and expectation he then had^ and as to the 
property and means he has^ at the time of the application^ of 
discharging the said debt^ or damages^ or liability^ and as to the 
disposal he may have made of any property. And section 99 
furnishes the power and grounds of committal^ being in the 
terms following : — 

** And be it enacted^ that if the party so summoned shall not 
attend^ as required by such summons^ and shall not allege 
a sufficient excuse for not attending, or shall, if attending, 
refuse to be sworn or to disclose any of the things aforesaid, or 
if he shall not mak^ answer touching the same, to the satisfac- 
tion of such judge ; or if it shall appear to such judge, either by 
tiie examination of the party, ot by any other evidence, that 
such party, if a defendant, in incurring the debt or liability 
which is the subject of the action in which judgment has been 
obtained, has obtained credit £rom the plaintiff^ under false pre- 
tences, or by means of fraud or breach of trust, or has wilfully 
contracted such debt or liability without having had at the same 
time a reasonable expectation of being able to pay or discharge 
the same ; or shall have made, or caused to be made, any gift, 
delivery, or transfer of any property, or shall have charged, 
removed, or concealed the same, with intent to ddfraud his 
creditors, or any of them ; or if it shall appear to the satisfaction 
of the judge of the said Court, that the party so summoned has 
then,or has had since the judgment obtained against him, sufficient 
means and ability to pay the debt, or damages, or costs so reco- 
vered against him, either altogether, or by any instalment or 
instalments which the Court in which the judgment was obtained 
shall have ordered, and if he shall refuse or neglect to pay the 
same as shall have been so ordered, or as shall be ordered pur- 
suant to the power hereinafter provided, it shall be lawful for 
such judge, if he shall think fit, to order that any such party 
may be committed to the common gaol or house of correction 
of the county, district, or place in which the party summoned 
is resident, or to any prison which may be provided as the prison 
of the Court, for any period not exceeding forty days." 
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Thus several groimdB of ocMiimittal ara fttnushed, and the 
Comity Court judge enabled^ on his own view <^ the case, with- 
out questicm and without, appeal^ to' commit the debtor, if he 
refuse or neglect to pay the amount of the judgment, or such 
part of it as he is ordered to pay, to prison lor any period not 
GKoeeding forty days ;' section 103' also providing^ that no im- 
prisonmient under that act shall in anywise operate as a satis- 
faction of the debt, or other cause of action foar which the 
judgment was obtained ; and that the defendant may dn firesh 
grounds be summoned anew, and imprisoned anew> so long as 
any part of the judgment debt remains unpaid. So that, except 
so &r as the liability on such judgment is met by the alleviatory 
laws of bankruptcy and insolvency, all creditors, however nume- 
rous, who hold County Court judgments for their demands, 
may each of them singly, if they can persuade the County 
Court judge in whose district the defendant is residing or 
carrying on his business to inflict it, apply this proceais of im- 
prisonment from time to time, at any time during the period of 
the debtor's life, \inless he satisfies them to the uittermost 
farthing. And the question in dispute is, whethesr, where a 
creditor has obtained such judgment in the County Court, and 
after such judgment the debtor's case has been heard and adju- 
dicated upon under the Insolvent Act, and a disoh&rge or final 
order has been obtained protecting him from aU process of 
imprisonment in respect of the judgment debt, all requirements 
essential to the validity of the adjudication and its application 
to the particular debt having been complied with, and .the credi- 
tor, notwithstanding such adjudication, i»roceeds to apply to the 
County Court for the imprisonment of the debtor, the County 
Court judge can hgaUy, in defiance of such adjudication and 
discharge, proved before him on behalf of the debtor at the 
hearing of the summons, commit and recommit the debtor to 
j^rison ? And also whether, in the case of bankruptcy — ^for the 
question also arises in bankruptcy — ^the County Court can legaUy, 
m a similar manner, set at nought the proceedings and adjudi- 
cation in bankruptcy ; and notwithstanding that a certificate of 
conformity, obtained since the judgment, is put iii and proved 
before himba behalf of the judgment debtor, inflict one or 
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repeated impriiaoimients for the amount of the jfidgiltent debt^ 
or any part of it which remains unsatisfied. 

This paramount power of imprisonment has been claimed by 
certain of the Couitty Court judges on their canstructicm of 
the County Courts Act ; and some observations of the Court of 
Common Pleas, in the case of Abley v. Dale (which was an action 
of trespass by a debtor who had been imprisoned, against the sum- 
moning creditor), in favour of the legal existence of such a power, 
though fraught with a manifest sense of the absurdity of its 
exercise, and though unnecessary for the determination of the pre- 
cise point on which Abley t^. Dale turned, have unfortunately 
been adopted, both by that Court, and each of the other superior 
Courts of Common Law, as decisive of the main question, and as 
establishing the legality of such proceedings by the County Court 
judges. The power thus asserted has not remained a mere unacted 
theory, nor been slowly or sparingly exercised : it has, on the 
contrary, been wielded with all the defensive energy of an assailed 
and newly-constituted jurisdiction, jealous of its privileges ; and 
in some instances, as stated elsewhere, the ruin oi families, and 
the untimely death of the '^ judgment debtor,'^ have been the 
practical results of the new doctrine of perpetual imprisonment. 
The injustice and oppression beginning to abound, seem to have 
rendered it impossible for the man of all others most competeut 
to speak, any longer to remain silent, and Chief Commissionelr 
Law has humanely come forward to vindicate the consistency 
of the Legislature, and to bring, we hope, effectual succour to the 
distressed. 

The Chief Commissioner begins his '' Remarks ** as follows : — 

" The wisdom of the laws of bankruptcy and insolvency, as they 
affect the relief given to debtors from the task of paving their debts, 
is a subject on some branches of which various opmions have been 
entertamed. But there is one principle in those laws, to whose justice 
and expediency I believe and hope there is a general assent ; namely, 
that when either of those processes shall have been duly executed 
between a man and his creditors, there shall be a pronounced period, 
from and after which his body shall be privileged against molestatioii 
on their part." 

He then states that the principle of personal protection k m 
great danger oi being praeticalfy oveartfaioim ; that > County 
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the ''Act of 1846'' {ie., the 9 & 10 Vict. c. 96) wiunmted 
them to set at nought that protection. He enters a protest 
agaiaal its being supposed that this Tidation of an acquired 
priTilege has been sanctioned bj the judges of the superior 
Gourts^ and treats their difficulty as one rather as to the means 
of redress^ than the existence of a wrong to be redressed; and 
observes that it will be a subject of regret if those higher powers 
should^ in any case where a man is illegally imprisoned^ be 
incapable of ddscharging him^ or of bringing him before them 
for inquiry : — 

'' One should lament, that they who promptly release from the 
heaviest execution out of their own high courts the man whose body 
is constrained contrary to an acquired privilege, were impotent to 
interfere when he is worried by other imprisonments palpablv illegal, 
and the repetitions of which, without such interference, will receive 
no moral cneek during the term oi his natural life. My purpose is 
to show, that the law is in fact violated by the practices which I con- 
demn; and to point out the error of supposing that the superior 
Courts, whether able or not to give redress, have sanctioned the 
Wrong that claims it." 

Examples are then given of the wrong itself, and the spirit of 
it, and '' one Whitechapel specimen out of many *' cited, which 
involves the principle that insolvency has the immediate effect of 
qualifying a man to pay particular debts : — 

" A is ordered to pay a debt by instalments, the first to be due on 
the 20th January. Before the 20th January has arrived, the Law of 
Insolvency takes from him all title to property, present and future^ 
vesting it in a trustee for creditors. On the 6th of June, White- 
chapel, in proceeding to imprison him, has put in writing a reason for 
doing 80. And this is the reason given : ' that on the 20th of January 
he was of ability to paj, and is so still.' This finding of fact would 
itself be a curiosity, even if it were not made the pretence of violating 
the right of personal freedom, which the party had already acquired 
by final order on the 13th of February." 

The fact is then touched upon^ that to a very limited extent 
t^e *' Act of 1846 " does qualify the protection obtained through 
hmkmxpixj and inscrilvency ; that is, wiiere the order of commit«> 
ment has been made by the County Court before the protection 
is acquired. This, in a subsequent part of the '^ Remarks,'^ is 
diown to be the effect of the 102ad sectioiDy which allows the one 
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Ikmted imprismiiiieiiii for theilMrtjr. daya^ or otbo* 'len -pexibA 
specified^ to<,h&ve its cbuti^e, wbeze it ha$ been iictaally brdered 
bythe Ooart fasfoite the adjttdicfttioa.i]i.baQ]pniptq]r< Qrinsol-. 
vency;, or in other words; before the piivileige is aeqifiFodj; thcgofih 
after adjudioalion in bai^kraptqr oar insdvencythe caseos entirely 
different. The Chief Commissiqner approVes of this very. partial 
interference wiA: the relief afforded by the . bankhiptcy and 
insolvency lavs ; and it is no more ^han what wa^ provided by 
the act relating to judgment summonses, which next preceded 
and was in parimaterid with the provisaons of the " AJct of 1846/* 
and to which we shall, in a subsequent part of tins papisr, more 
fully advert. The issue on which the main question may be 
determined is then thus narrowed : — 

" One other topic may here be usefully adverted to, for the sake of 
dearnesB. Though the protection through certificate m bankruptcy 
is precisely in the same danger as protection by a discharge of in9ol- 
vency, the cases which I have met with concern the latter. . All rea- 
soning, however, which concerns one, equally concerns the other. 
Further, there are two kinds of insolvency in which privilege of the 
person is to be acquired : one, which I may call the prison insolvency, 
under the Act 1 & 2 Yict. c. 110 ; the other, the protection insol- 
vency, under the acts of 184i2 and 1844. When the privilege ulider 
the protection acts is violated, there is a remedy in a discharge issuing 
from this Court : not so in the other case. Accordingly, the reported 
cases to^which I shall advert are eases of prison insolvencv. 

" By the 90th sectiMi of the Insolvent Act, it is enactea, that ^'No 
person who shall have become entitled to the benefit of the act shall 
at any time thereafter be imprisoned by reason of any debt with 
respect to which he has become so entitled ; and that, if he shall be 
so imprisoned, a judge of the court from which the process has issued, 
on proof that the debt is such & debt, is required to release him from 
custody, unless it shall appear that the adjudibation was made without 
due notice given to, or acknowledged or dispensed with by, thet 
plaintiff in the process : and the judge shall have ^discretion to maka 
the plaintiff pay costs." Accordingly, on such imprisonment being 
ordered by a County Court, it is the judge of that same court who 
is required by this statute to release from the commitment. But he 
who has- just put a man in ^son in contempt of his privilege^ of 
course declines to confess his owii wrong by l9tting him out. As to 
redress alitmde, it seems to be doubted whether the forms of law 
afford it. One instance only has occurred, in which Mr. Juslaee 
Coleridge. ordered/ a discharge : it stands alone.^ The proteqtion ifk 
valid in right. The contempt of it is illegal.* Nevertheless, whether, 
it be that, on return to a habeas corpus, the unlawful warrant wilt 
never disclose the circuiifistances which make it unlawful, or that the 
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in the fo^owinff te]ri|a, Qp ^f ,i{^ ^easo:;^ thalj on th^q ccnomitting Court 
itself devolyes the duty of releasing, the fact is. that the injured party 
is at a Idito for'redreiBS :' as yet, he sees no Way to the liberty wMch 
is doe to him-- 

^'cradeliaret^ 
Fata vocant.' * 

Now the Chief ComioiflsiQQer^; besides, defiling. with the ii^ain 
qiiestioD^ ^a]^$» ^ gr^ud effQJtt to resci^ i;}\e superior Courts 
&om.l)^g.impUci^tQd .iA..a^7 sa^ctio9 of thia asai^mption of 
power >7 the Comity Couj^ts ; we wish hQ. x^ould have C091- 
pletelj .fiwo^dedin doing 9q: but whjje for tbt^t. purpose he 
brings to. b^ar .upon Able; <;..D^ so^ie twenty pag^s or more 
of Bjcfite analysis, aud forcH>le ^critipmii .wbi(jb iwiU :well repay 
the re^erj aud why^ we roq^ct the effort^ and its motive^ f^d 
admit that he fully, showa that th^ real ,premises .on whicb tbe 
question mxx»t turn had no share in the deliber^tipns of the 
Court, of .Commcm Pleafl, and were ajso overlooked by both the 
other Courts^ y^ it is impossible to escape from tbe fact that 
an opii^oti waa^ expireased in Abley v. Dale whi^h does sanctioi^ 
the power obtained by the County Courts, as one deliberately 
entrusted .to their disci^tioQ by the Legislature^ and that the 
opinion thus giTent has been adopted as 9 decision on the point; 
and^ n|]ihappily^ even whil^t the Chief Commissioner's observa- 
tions Fere jn the press^ the Court of Exchequer, in a case of 
George V. Summeiw, g9.ve in its adhesion to Abley v. Dale, 9^ 
the Court of Queen's Bench had already done in Ex parte 
Christie, 

The marginal. ])ote( of Ex parte Chrii^tie^ of which the Chief 
CommissicMier had evidently only a short memorandum befo^ 
him, is aa follows : — " It is no h^ to further proceedings on 
a judgment obtained in a County Court, that the judgment 
debtoar ha9 beeoo^ ^i^charged by the Insolvent Court, under a 
petition presented after the date of the judgment ; and such 
judgnient. may be still enforeed by a judgment. summons, under 
the 9 & 10 Vict. c,.95, s. 9?*" The application was for a rule 
to show ceuse why the imprisox^ed debtor should not be dis- 
charge^, or a writ of habeas covpt^ issue ; and, it appeared that 
the ji^gm^i^t, had been obtained., against the debtor in the 



800 PerstmolPr^tectim^iiepm^.tJk'tni^ 

County Court for 34i. on the. 9th of September^ 1854; th«t>hip 
had been discharged by the Insolvent Debtors' Courts on a 
petition of October Slst in the same year ; and that after the 
adjudication by the Insolvent Debtors' Courts yis.^ in January m 
the following year, a judgment summons had been obtained in 
the County Courts and the debtor committed to piisou for 
thirty days. The Court of Queen's Bench refused eren a rule 
niii ; and Crompton^ J.^ is reported to have said : '' This Court 
decided^ in JU Boyce, that a defendant may be committed again 
and again upon the same judgment^ because the non-rpayment 
of the debt on each summons is a fresh offence." And per Lord 
Campbell^ C.J. : '' We thought that the County Court judge 
must be presumed to have had before him on eadb oceasicm evi- 
dence of the ability of the debtor to pay the debt. Under the 9&10 
Vict. c. 95^ s. 98^ the County Court judge is to inquire as to the 
property of the debtor^ and the means that he has of discharging 
the debt. It may be proved before him that the debtor has 
the money in his pockety and can satisfy his debt, and in that 
case the power to order the debt<»r to be imprisoned until he 
honestly pays the debt is a very proper power for him to pos- 
sess." And^ again^ per Crompton^ J. : ^' The reason given by 
the Court of Common Fleas for their judgment in Abley v. Dale 
is the same as that just stated by my lord^ and we must consider 
the decision binding.". Lord Campbell also added^ that they 
must consider themselves bound by the decision of the Court of 
Common Fleas. We may here pause by the way to observe, 
that some misgivings must have beset the practical mind of 
Lord Campbell when, in apology for the Legislature having, as 
supposed, conferred this paramount power of imprisonment on 
the County Court, he put the case of a debtor, of the description 
referred to, proved before the County Court to have the money 
in his pocket at the hearing of the summons. The Chief Jus- 
tice of the Common Fleas had before said, in Abley v. Dale, 
that to commit a discharged insolvent for non-payment of a 
particular creditor, and thus to obtun indirectly by imprison- 
ment what could not be had by direct means, was, except und^ 
very special circumstances, manifestly unjust, but that cases 
m^IU occur in which the exercise of such a power would be 
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justifies^ and that it was not impossible that the Legislature 
might hare supposed that a discretion on that subject might be 
safely intrusted to gentlemen who were to discharge the impor- 
tant ditties of local judges. Thus the idea that there might 
be a case^ though a rare one^ in which the judge could pro- 
perly commit^ first broached by Lord Chief Justice Jenris^ was 
taken up by Lord Campbell^ who, to carry the matter a little 
farther, with a view of yet more completely extenuating the 
supposed conduct of Parliament, put the case of the judgment 
debtor, standing, after the ordeal of insolvency, on a judgment 
summons before the County Court, and proved to have the 
money in his pocket. But is it then so clear, that even in the one 
extreme case thus put forward, to justify the Legislature in con- 
ferring such a power on the County Courts, it would be just and 
proper to commit the discharged insolvent debtor, and thus, by 
means of imprisonment, enforce payment to the particular sum- 
moning creditor? The leading principle of the insolvent laws, 
says the Chief Commissioner, in a judgment^ delivered by him, 
is that, if the debtor gets through the prescribed ordeal, and 
obtains at last the object of his petition, he is relieved for ever 
from individual suit; and that all operations against person or 
property must be on behalf of a trustee for the whole, and 
under judicial control. And again, in the course of the same 
judgment, he observes, that the principle of excluding individual 
suit, at the same time not extinguishing debt, carries with it the 
wisdom and the justice of leaving the debtor in the secure 
enjoyment of any present means which the benevolence of 
others may place at his disposal, means of providing for his own' 
existence, and of laying the foundation of future substance to 
an amount which the law may call his creditors to share in ; and 
that, if the first ten pounds that he acquires shall, under the 
discretion of a County Court, exercised under a personal war- 
rant, become the prey of the first greedy creditor, out of many, 
who presents himself singly as the only ostensible claimant, 
there will be neither subsistence for the debtor, nor the smallest 
chance of accumulation for' creditors, — ^he must be a beggar for 
life. 

» Vide SyiiKms' Case, 3 C. C. Chron. p. 397. 
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In QeoTgQ V. Suminers^ the- application was for a writ of 
habeas corpus, which had previously been refused by the Courts 
of Queen's Bench and Common Fleas. Judgment had been 
obtained against the defendant on a plaint* in the Coimty Court 
for 36/. 7s. lOd., on the 7th of March, 1855, and execution had 
issued upon it. On the 2nd of April, the defendant was 
arrested at the suit of another creditor ; on the following day 
petitioned the Insolvent Court, and on the 28th of April 
received his discharge. The County Court judgment had been 
inserted in his schedule, and aU the requisites of the Insolvent 
Act complied with, and the County Court judgment creditor 
had appeared in the Insolvent Court, and opposed the discharge. 
He, however] on the 10th of May, took out a judgment 
summons in the County Court ; and the County Court judge, 
notwithstanding the discharge by the Insolvent Court, which 
was brought before him at the hearing, committed the defendant 
to prison for forty days.^ On this application to the Court of 
Exchequer for relief they, aa the other Courts had already done, 
refused to grant even a rule nisi, and expressed their concurrence 
with Abley v. Dale ; though Baron Martin felt compelled to state 
that he thought much might be said on the subject, and that 
he should hold himself at liberty to reconsider his views if the 
question came before him in a court of error, . 

Abley v. Dale was not an application to discharge a prisoner 
on the ground that he had been improperly and illegally com- 
mitted by the County Court judge, but an action of trespass 
against the summoning creditor. Abley had judgment recovered 
against him by Dale in 1847 in ihe County Court; he had paid 
some instalments, but being arrested in May, 1848, he petitioned 
the Insolvent Court, was opposed by Dale, and discharged by 
that Court in July, 1848; and in May, 1849, was, on being 
summoned before the County Court,, under section 98^ imprisoned 
under an order of committal made by that Court in, the face and 
in defiance of the adjudication of the Court of Insolvency. The 
summons taken out by the judgment creditor was regular, the 
judge was bound to entertain it, to hear the case, and even with 

^ Fide C. C. Chron, August 1, 1855, vol. i4ii. p. 143. 
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regard to the defence of insolvency not at once to admit it, with- 
out proof of the adjudication in insolvency, and its application 
to the particular debt. The law, therefore, certainly had entrusted 
the inquiry to the judge, and the summons on the part of the 
creditor being thus regular, and no more than what the law 
gave him, he could not be made a trespasser because the judge 
in the exercise of his functions acted improperly and illegally, 
and, in the face and in defiance of good legal cause shown 
against such a proceeding, ordered the imprisonment of the 
debtor. Nor would it make any material difference in the 
case that the creditor, acting on the order of committal, had 
procured the warrant to be issued and enforced. Now, iu 
Abley v. Dale, it seems in the first instance to have been con- 
sidered, both by the counsel and the Court, that the commitment 
was altogether void. The plaintiff obtained the verdict, finding 
the defendant, the summoning creditor, to have been a tres- 
passer ; and Lord Chief Justice Jervis, in delivering the judg- 
ment of the Court in Banco, said, that one point and one 
only, had been made for the defendant at the trial, viz. that 
there was no evidence to show that he had directly or indirectly 
interfered in obtaining or enforcing the warrant ; that the Court 
was not inclined to interfere with the verdict in that respect ; 
but that a new point had arisen during the argument, which we 
will here state in his lordship's own words : — 

'' But, during the argument, Mr. Hugh Hill suggested, for the 
first time, that, consistently with the evidence, the defendant might 
have merely left the plaint-note with the clerk, with directiohs to 
take the necessary steps ; and that all the irregularity might have 
been the act of the Court, or of the clerk, without the defendant's 
knowledge or participation. Mr. Lush admitted, that, under such 
circumstances, the defendant would not he Hable in trespass, if the 
Coiurt had jurisdiction : but he urged that this point, at most, could 
only entitle the defendant to a new trial ; because^ if made at the 
trial, it might have been answered by further evidence. He further 
contended that the County Court judge had no jurisdiction to com- 
mit, after the discharge by the Insolvent Court ; and so the defendant 
would be Hable in trespass, and the verdict must stand." 

His lordship then went on to say that the point thus raised* 
was of great importance and much difiiculty, and that it de- 
pended on the meaning of the word '^ unsatisfied *' in the statute 

VOL. LIV. NO. CIX. 2 R 
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9 & 10 Vic. c. 95^ s. 98^ and proceeded at some length to discoss 
the rule by which judges are guided in their construction of 
Acts of Parliament, and the meaning of this term " unsatis- 
fied'' in section 98; and to hold that as the discharge of the 
insolvent debtor did not, in any view of the case, of necessity 
satisfy the judgment, it came within the term ^^ unsatisfied judg- 
ment '' in the section referred to, and that therefore the County 
Court, on a judgment summons taken out in respect of it, had 
jurisdiction to commit. K the observations made in the course 
of delivering judgment had been confined to the legality of the 
summons, and the jurisdiction to inquire into the case, no mis- 
oonception could have arisen; but, unfortunately, they went 
beyond what was necessary, and recognised and sanctioned the 
right on the part of the County Court judge to order the com- 
mitment, notwithstanding the adjudication in insolvency, as onei 
deliberately intrusted to him by the Legislature, though at the 
same time Lord Chief Justice Jervis said much as to the injus- 
tice in general of any such commitments, and showed that it was 
not without difficulty and reluctance that the Court had arrived 
at the construction put upon the statute. We beg to refer our 
readers to this judgment of the Court of Common Pleas, fully 
set out and divided into paragraphs, with marginal notes, in the 
''Remarks,'' and to the elaborate commentary that follows (only 
a portion of which we shall presently cite), and ask them to 
judge for themselves whether the Chief Commissioner has, in 
his firiendly aid to the Court of Common Pleas, done more than 
show, that in Abley w. Dale, they came to a conclusion on a 
question not properly before them, and without having had 
their attention drawn to the whole premises on which it rests. 

The marginal note on the concluding portion of the judgment, 
set out in the '' Remarks," is as follows : " Apparent conclusion 
on a point not dealt with." We have already given the passage 
from the judgment, expressing the idea that there may be a 
case in which the power of committal could be properly exercised, 
and that it is not impossible that the Legislature may have sup- 
posed that a discretion upon this subject might be safely 
entrusted to gentlemen who were to discharge the important 
duties of local judges; and the judgment ends as follows : — 
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** But, witbout speculating upon tbe motires of the Legiskture, 
we are not at liberty to depart mm tbe plain meaning of tbe words 
used, and therefore are of opinion that tbe judge bad jurisdiction to 
commit in tbis case. There ought, therefore, to be a new trial ; but 
it should be on payment of costs, because tbe point was not made at 
the trial." 

After bringing forward an extract from the '^Remarks/' 
haying reference to Abley v. Dale, we will proceed further with 
the consideration of the subject^ hoping that its great importance 
will invite the patient attention of our readers : — 

" It is seen, then, that tbe only part of the statute to which the 
judgment alludes (i.e., tbe judgment in Abley v. Dale), is tbe 98tb 
section, which authorises a summons when a man does not pay. Now 
the question I am dealing with concerns, not the summons, but pro- 
tection and commitment. And there are clauses wbich materially 
concern protection and commitment : the 76tb, wbich recognises the 
certificate in bankruptcy and the discharge in insolvency, as bars to 
an action ; and the 102nd, which puts some restraint on the effect of 
those protections in procuring * discbarge from commitment.* Of 
these clauses, neither the judgment of the Court, nor the judges during 
the argument, take the smfdlest notice. Thus the right of protec- 
tion, and the right of disregarding it, were not dealt with. 

"On the other hand, the right of summoning was dealt with, 
perhaps more than enough. The labour was to maintaia that an 
unsatisfied debt was a good ground for a summons under the 98th 
section : and we are desired to find out the true meaning of the word 

* unsatisfied ; ' to endeavour to put a construction upon the word 

* unsatisfied.' It does not appear who ever doubted the meaning of 

* unsatisfied,' or what the doubt may be. The 98tb clause would be 
exactly what it is, if the word * imsatisfied ' were not tbere : the word 

* judgment ' alone would mean * unsatisfied judgment.' When our 
90th clause prohibits arrest upon or by reason of a judgment, it 
necessarily speaks of an unsatisfied judgment, and the word * imsatis- 
fied ' is not wanted. In furtber justification of the summons, we are 
told more than once that a judgment is not satisfied by the discharge 
of an insolvent. Surely no man ever thought that it was. It cannot 
be put in force : but it is not satisfied. I cannot see the necessity for 
thus labouring to show tbe legality of the summons. The County 
Court judge had no knowledge of the protection when he issued the 
summons ; and when the protection was tendered to him, it became 
his duty to inquire whether this debt was within the scope of the 
protection. It was admitted on all hands that it was within tbe 
scope. Where, then, is the difficulty P Throughout the judgment 
there is not a word to vindicate the judge, beyond the summoning : 
all is centered in the 98th section ; and the act is made no use of but 
to vindicate that which needed no vindication. The effect has been 
most unfortunate: for as tbe legality of the summons was found 
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emougk for the oase in hand, the legality of the commitment ' 
avoided altogether, and the consequence (not certainlj a necesBary. 
consequence) has been a general misconception of the value of the 
case. 

" Insisting that the legality of the summons is the pith and essence 
of this case, I would here again call attention to the argumentative 
portion of the judgment — ^reasons with something deduced from them. 
It is this : — ' The dischar^ of an insolvent debtor does not, in any 
view of the case, of necessity satisfy the judgment or order, and take 
away the jurisdiction of the Coxmty Court in every instance. JEx 
coneessis, where a judgment, if it had been in a superior Court, might 
have been enforced against the person of an insolvent, the judge of a 
County Court has jurisdiction, under the 98th section of the statute 
9 & 10 Vict. c. 95. Instances are mentioned in the 90th section of 
the Insolvent Act, 1 & 2 Vict. c. 110, in which judgments in the 
superior Courts may be so enforced. And, as each judgment or 
order of the County Court may come within this class, the judge of 
the County Court has jurisdiction to issue his summons to inquire 
into this matter : and, having jurisdiction,^ if he make an erroneous, 
order upon that summons, and commit the defendant, the plaintiff 
will not be responsible in trespass for the mistake of the judge. But, 
independentlv of this view of the case, the judgment or order is not 
satisfied by the discharge of the insolvent. The person of the debtor 
is protected, and the judgment or order cannot be enforced by law 
upon the debtor's goods : but the debt remains, and may ultimately 
be satisfied, through the medium of the Insolvent Court, from the 
present or subsequently acquired property of the debtor.' 

" This, the reasoned part of the judgment, may well command our 
assent. It points out that the judge of the superior Court, when 
asked to release, may receive proof of the want of notice ; and infers 
that the local judge may do the same. Be it so. It points out that, 
the party is not to be responsible for the erroneous order of the 
judge. Be it so. It points out that the person of the debtor is 
protected. This is just what I contend for : only let him be pro- 
tected in fact, not in theory ; and let us not shrink from the conse- 
quence that, if protection is his right, the violation of it must be a 

1 <<To prevent misapprehension, let me ask — when enforced? Never 
against a person who is protected against it. - The judge of course is to see 
that there is a protection, and that the debt is within it : i. e, that the 
plaintiff was a creditor in the insolvency, and was treated as a creditor. 
If the debt is within the protection, the judge is reqtdred to release : he has 
no discretion : he can enforce nothing : and the Court here does not mean 
to say that he can. The instances mentioned are, where a debt is not within 
the protection ; viz. where the plaintiff shows that he never had notice, and 
has not waived it : accordingly, the debtor has no protection in respect of 
that debt. This is no exception to the law : it is the law itself. There is 
no option about notices. Before an insolvent receives a discharae from me, 
the DFOof of notices undergoes the most rigid scrutiny : and, u a question 
shall arise elsewhere, the objector must show a ground : the presumption 
is that all was done rightly." 
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wrong. The words 'jurisdiction to commit/ at the bottom of the 
page, seem to go beyond the doctrine which has just been established, 
that the plaintiff is not responsible for the erroneous order of the 
judge ; and to contradict the words at the top of the page, * the person 
IS protected.' If for 'jurisdiction to commit,' we keep to the words 
in which the question was stated just before, 'jurisdiction to issue his 
summons to inquire,' the decision will agree with the reasoning which 
is there to support it : it becomes in its terms what it is in its argu- 
ment, a decision that the legality of the summons sayes the pttrty 
against the action for trespass." — ^p. 28. 

We will now proceed to set out in detail the statutory pro- 
visionsj immediately preceding those of the '^County Courts 
Act/^ or ''Act of 1846/^ in relation to the main question, so 
that our readers, haying those proyisions placed before them, 
may be better able to take a connected yiew of the whole matter, 
and form their own opinion upon it. 

By section 57 of 7 fc 8 Vict. c. 96, " The Act of 1844," it was 
enacted as follows : — '' And whereas it is expedient to limit the 
present power of arrest upon final process, be it enacted, that 
&om and after the passing of this act, no person shall be taken 
or charged in execution upon any judgment obtained in any of 
her Majesty^s superior Courts, or in any County Court, Court of 
Requests, or other inferior Court, in any action for the recoyery 
of any debt wherein the sum recoyered shall not exceed the sum 
of twenty pounds, exclusiye of the costs recoyered by such 
judgment." 

Here the primary object of the enactment is expressly stated 
to be, to limit the power of arrest on final process. It extends 
to all Courts, superior and inferior; and it limits such power 
of arrest, by abolishing it altogether on judgments in any action 
for the recoyery of any debt, where the sum recoyered does not 
exceed the sum of 20/., exclusiye of costs, subject, howeyer, to 
the qualification or exception established by a following sec- 
tion, yiz. sec. 59, which proyides that, in a certain class of cases, 
although the judgment does not exceed the amount specified in 
sec. 57, the power of arrest on final process shall, to a modified 
extent, be still continued ; the effect being that, in all ordinary 
cases, where the debtor is sued, and judgment recoyered against 
him for a sum not exceeding 202., exclusiye of costs, the debtor 
need not haye recourse to proceedings in bankruptcy or insot 
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Tency to have protection from arrest^ but that^ in cases attended 
by drcomstances of dishonesty^ concealment^ or wilful default 
on the part of the debtor, such as pointed to by sec. 59, he is to 
have no other mode of obtaining protection, or freedom from 
arrest, than by submitting to the ordeal of bankruptcy or insol- 
vency, involving, as it does, the entire surrender of all he has, for 
equal distribution amongst his creditors, the searching investi- 
gation into his circumstances and conduct, and censure and 
punishment by the Court where such is due. Sec. 59, then, of 
the same act is as follows : — 

^* If at any time it shall appear to the judge who shall try such 
cause, being either a judge of one of the superior Courts, or a barrister 
or attome j-at-law, that the defendant, in incurring the debt or liability 
which may be the subject of demand, has obtained credit from the 
plaintiff under false pretences, or with a fraudulent intent, or has 
wilfully contracted such debt or liability, without having at the same 
time a reasonable assurance of being able to pay or discharge the 
same, or shall have made or caused to be made any gift, delivery, or 
transfer of any personal propertv, or shall have removed or concealed 
the same with an intent to den-aud his creditors or anv of them, it 
shall be lawful for such judge, if he shall think fit, to order that such 
defendant may be taken and detained in execution upon such judg- 
ment in like manner and for such time as he might have been if this 
act had not been passed, or for any time not exceeding six calendar 
months in any case in which the time for which a person taken in 
execution under process issuing out of any such Court could lawfully 
be detained in custody, according to the constitution of the said 
Court, before the passing of this act, is less than six calendar months, 
whether or not execution against the goods and chattels of such 
defendant shall have issued as hereinafber provided." 

While, however, sec. 57 of this "Act of 1844'' was effectual 
in the work of abolition of arrest on final process on all judg- 
ments to the amount specified, sec. 59 was ineffectual to establish 
the qualification it sought to engraft upon it> and failed to keep 
alive the power of arrest on final process in the cases and to the 
extent it specified. Sec. 59 was thus inoperative for want of 
machinery to carry out its provisions, the judge to whom the 
discretion to commit was entrusted having no means given to him 
for bringing the parties themselves before him, or instituting 
any other investigation than what was necessary for the trial of 
the cause. To remedy this state of things, in the following 
year the act for the better securing the payment of small debts 
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was passed^ ''The Act of 1846/' which left sec. 57 of the pre- 
vious act in full operation ; but for the purpose of practically 
establishing the qualification or exception introduced by sec. 59, 
gave by sec. 1, to creditors obtaining judgments or orders in 
respect of debts not exceeding 20/.^ besides costs of suit, the 
right of summoning the debtor before the Commissioner of the 
Court of Bankruptcy in whose district the debtor might reside 
or be, or before inferior Courts for the recovery of debts, within 
the jurisdiction of which such debtor might reside or be, and 
conferred on such Courts the power of examination and com- 
mittal, in the following terms : — 

'' And the debtor, appearing before such Commissioner or Court 
at the time to be appomted in such summons, shall be examined by 
the said Commissioner or Court, and shall, if the creditor think fit, 
be interrogated before such Commissioner or Court by the creditor 
summoning him, touching the mamier and time of bis contracting his 
debt, the means or prospect of payment he then had, the property or 
means of payment ne still hath or may have, the disposal he mar 
have made of any property since contracting such debt ; and such 
creditor shall also, u such Commissioner or Court shall think fit, be 
examined by the said Commissioner or Court touching his claim 
against the said debtor, and shall, if the debtor think fit, be interro- 
gated before such Commissioner or Court by the said debtor touching 
the said daim against him : and it shall be lawful for such Commis- 
sioner or Court to make an order on the said debtor for the payment 
of his debt by instalments or otherwise ; and in case sucn debtor 
shall not attend as required by the said summons, and shall not 
allege a sufficient excuse for not attending, or shall if attending refuse 
to disclose his property, or his transactions respecting the same, or 
respecting the contracting of the debt, or shall not make answer 
thereof to the satisfaction of the Commissioner or Court, or shall 
appear to such Commissioner or Court to have been guilty of fraud 
in contracting the debt, or of having wilfully contracted it without 
reasonable prospect of being able to pay it, or of having concealed or 
made away with his property in order to defeat his creditors, or if he 
appears to have the means of paying the same by instalments or 
otherwise, and shall not pay the same at such times as the Comnus- 
sioner or Court shall order, or as the Court shall have ordered in 
which the original judgment shall have been obtained or order made, 
then in any of the said cases it shall be lawful for such Commissioner 
or the judge of such Court to order such debtor to be committed, for 
any time not exceeding forty days, to the common gaol wherein the 
debtors under judgment and m the execution of the superior Courts 
of Justice may be confined within tha county, city, borough, or place 
in which such debtor sh^ be resident, or to any other gad or dewiora* 
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prison within the same county, city, borough, or place, which shall by 
any declaration of one of her Majesty's principal Secretaries of State 
be allowed as a place of imprisonment under this act, so long as auch 
declaration shall remain in force and unrevoked." 

By sec. i, it was in efiPect provided that the one limited order 
for imprisonment for the forty days^ or a less period^ should not 
be interfered with by the adjudication in bankruptcy or insol- 
vency^ where such order had been actually made before such 
adjudication had taken place^ that is to say^ before the privilege of 
protection had been acquired ; and by sec. 3^ no imprisonment 
under that act was in anywise to operate as a satisfaction or 
extinguishment of the debt; and the debtor was to be set at 
liberty^ on payment of the amount due. 

These two acts of 1844 and 1845^ as to judgment summonses^ 
are in their scope and object identical with the provisions of the 
''Act of 1846," the County Courts Act, and almost precisely 
similar in language, no greater variation of phrase occurring 
than might have been reasonably expected to occur in the pro- 
cess of framing the provisions of the latter act, and of adapting 
the system of judgment summonses to the reconstituted Small 
Pebts Courts, and to the judgments of these Courts ; and no one 
ever dreamed, until the notion first suggested itself to one or 
more of the County Court judges, that the Legislature intended 
to do more than to continue and carry on the system of judgment 
summonses ; or that it was ever for a moment contemplated to 
give an extraordinary preference to County Court judgments, 
and powers to County Court judges paramount to all others, 
and in direct conflict with the laws relating to bankruptcy and 
insolvency. 

The process of commitment under the '' Act of 1845," the 
previous Small Debts Act, has been neatly and appropriately 
described by Baron Alderson as '' a limited ca. sa. ;" his lordship 
used that expression in Ex parte Foulkes (15 M. & W. 612) ; and 
the observationaof the judges of the Queen's Bench, in Ex parte 
Kinning, fully bear out this view of the nature of the process. 
It is not a criminal, but a civil process ; and that, too, of a 
modified character, to enforce payment of a judgment debt; 
*hile Ex parte Dakin {Jurist, 878), is an express decision, to 
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the same effect on tke same process under the Coonty Courts 
Act, the Court of Common Pleas having in that case ordered 
the release of a debtor £rom a commitment of this kind under 
the County Courts Act, on the ground that he was privileged 
firom arrest as a priest in ordinary of the Chapel Boyal at 
St. James, although the defendant wholly disregarded the sum- 
mcms, and was committed for refusing to appear. There is also 
tile observation by Mr. Justice Erie in Re Fardy, included in a 
portion of the " Remarks'' we shall presently cite. But first as 
to Ea parte Kinning, that was a case on the '^ Act oi 1845/' on 
the point whether a warrant of commitment was invalid, for not 
stating that the defendant had been summoned to show cause 
against his committal ; the decision itself is of course quite wide 
of the present question, but the nature of the process of com- 
mitment was there incidentally noticed. 

Lord Denman adopted Baron Alderson's description of the 
process, viz., ^^a limited ca. «a." Mr. Justice Patteson said he 
did not quite like the expression '' a limited ca, sa./' but he 
agreed that the process was in the nature of a ca. sa., and was 
not a process of contempt ; and Mr. Justice Erie thus alluded 
to the origin and character of the process : ^' It is but a very 
short time since a man might be taken in execution for a debt 
of any amount. Then an act was passed which abrogated this 
sort of execution for debts not exceeding 201, ; this state of 
things was supposed to be too favourable for debtors, and then 
came this act {L e., the Small Debts Act, the act of 1845), 
which is a partial restoration of the old law, with modifications." 
(10 Q. B. Bep.^ p. 746.) Notwithstanding this, the notion 
seems to have still lingered in the minds of some that these 
commitments are criminal process ; and here we will introduce 
an extract firom the " Remarks :^' — 

'' On the notion that these commitments are not process for debt. 

" This I know to be a doctrine of those who imprison the protected 
num. Possibly it may be their chief point. It is one of no difficulty ; 
and it is a point, the only one touching protection, on which a clear 
opinion has been given in the superior Courts. In Be Pardy, 
1 Lowndes, Maxwell, and Pollock, p. 16, it was urged that a com- 
mitment was bad on the ^e of it, the warrant not even alleging that 
there had been a ^ummouET; and Mr. Justice Erie said, 'H the 

VOL. LIV. NO. cix. 2 s 
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warrant were in the nature of a conviction, it might be bad ; but it 
is in the nature of a civil execution ; for the defendant may at any 
time pay the debt and costs, and release himself from the conse- 
quences.' In this commitment the causes recited were fraud and 
non-attendance. 

" The idea of these commitments being of a criminal nature was, 
for want of better argument, alluded to by the defendant's counsel in 
Abley v. Dale. The plaintiflTs counsel had stated that the County 
Courts, in disregarding a man's protection, rely on their 102nd clause ; 
and he insisted of course that that clause does not invalidate a pro- 
tection already obtained. The defendant's counsel acquiesced in this 
by his silence upon it : he only replied, that commitments under these 
orders are put upon a different footing from commitments for other 
contempts in non-payment of money ^ thus intimating the doctrine I 
am alluding to, namely, that these County Court commitments are 
to be regarded as criminal process. 

" If this distinction could be recognised, as proposed, concerning 
some of the causes of commitment mentioned in these statutes, there 
would still be the necessity of vindicating the right of protection, and 
resisting the violation of it. Very few of these commitments proceed 
on those grounds which it is proposed to call criminal. In all the 
cases where parties so illegally constrained have come to this Court 
for their liberation, there is not one where the cause recited has been 
of that nature. The insolvent subjects of the imprisoning districts 
are often designated as having * ability to pay ;' others are sent to 
prison on the more cautious and less controvertible ground of ' not 
answering to the satisfaction of the judge.' I have an ample list 
before me, without one instance, in wnich the recital concerns pro- 
perty or the contracting of debt. 

" But after the case of JEx parte Dakin {Jurist B^orts, 378), there 
is an end of any such pretence for denying the personal privilege 
against imprisonment. There the defendant repudiated the jurisdic- 
tion to inquire, treated the Court with contempt, by disobeying the 
summons to attend, and was committed by the County Court of 
Derbyshire for that disobedience. Yet even this was held process 
for debt. The Chief Justice says, * The object of the section appears 
to me, to enable the plaintiff to get the money by taking the de- 
fendant's person ; and I think, therefore, that the commitment is not 
as a punishment for contempt, but is in the nature of an execution.' 
Mr. J ustice Cresswell says, ' This commitment is to be considered as 
an imprisonment in execution for a debt. Every case in the 99th 
section is one of misconduct ; but section 110 explains the character 
of the imprisonment, namely, for enforcing the payment of the debt, 
not for pimishment.' Mr. J ustice Williams says, ' He is in custody 
under civil process.' Mr. justice Crowder says, ' The imprisonment 
must be considered as a qualified execution on civil process.' These 
opinions are expressed plainly enough. If it had been a case, not of 
official exemption from the law, but of the right of liberty acquired 
tbi!OUgh a judgment of the law on judicial inquiry, this reason would 
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have been added to the rest, that the impriaonment was 'by reason 
of the debt/ that it was prohibited by the 90th section of the Insol- 
yent Act, and that the words ' required to release ' leaye no discretion 
to the jndge. I need desire no stronger authority than this case. 
These executions are on civil process, qiudified^qualified in that they 
areonly for forty days: qualified alsointhis — thatitmayberepeatedfifty 
times without bringing the sufferer nearer to a state of emancipation. 

The process, then, being a ciyil process, a qualified execution 
to enforce payment of the debt, it is dear, taking the 98th and 
99tli sections of the County Courts Act by themselyes, that the 
discharge under the Insolvent Act is a good answer to the 
summons under those sections. But there is another argument, 
insisted on in favour of the power claimed, derived from another 
section, the 102nd, of the County Courts Act; an argument 
not, it would appear, even so much as adverted to by any of 
the judges of the superior Courts, still less made the ground of 
their judgment, viz. that the 102nd section expressly exempts the 
proceedings under the 98th and 99th sections from the operation 
of any adjudication in bankruptcy or insolvency for the discharge 
or protection of the debtor. We haye already seen that the ^' Act 
of 1845'^ contains a clause, to the effect that if an order of 
commitment is actually made before the adjudication in bank- 
ruptcy or insolvency, «. e. before the privilege of protection is 
acquired, the one limited order for the forty days, or less period, 
shall not be interfered with. That clause is yery distinctly worded; 
but the 102nd section of the County Courts Act, though mani- 
festly directed to a similar object, is less distinctly worded, and 
is asserted to be a clause expressly legalising one, or more, or 
any number of imprisonments, though ordered by the County 
Court after and in resistance to the adjudication and discharge 
in bankruptcy or insolvency. The 2nd section of the " Act of 
1845,^' after authorizing the bailiffs and other officers to enforce 
warrants of commitment under that act, says that no protection, 
or interim or other order, issuing out of any Court of Sankruptcy, 
or for the Relief of Insolvent Debtors, nor any certificate obtained 
'^ after " such order of commitment, shall be available to any 
debtor imprisoned under such order. In the 102nd section of 
the County Courts Act, the act of 1846, the word " after '^ does 
not occur; the language of the section, however, still points to 
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a amipleted order^ oq cnrder already made before the adjudica- 
tion in bankruptcy or insolvency. It says, that whenever any 
order of commitment shall have been made^ the warrant shall 
issue, &e., '^ and no protection order or certificate, granted by 
any Court of Bankruptcy, or for the Belief of Insolvent Debtors, 
shall be available to discharge any defendant from any commit- 
ment under such last-mentioned order/' It presupposes a valid 
order of commitm^it already made. It does not seem to have 
been considered by the Legislature likely or possible, that when 
under the very same act the discharge in insolvency and the 
certificate in bankruptcy were defences as of course to a plaint 
for any debt to which they applied, they should nevertheless be 
held by the judges of the same Court, on a construction put by 
them on this 102nd section, to be no answer at all to a judg- 
mient summons on a judgment debt, to which they equally 
applied ; and that the mode of proceeding only being changed, 
viz, from pMnt to judgment summons, there should, without 
any difference in the merits of the case, or the enactments of 
the bankruptcy and insolvency laws respecting it, be an entire 
alteration of the position and privileges of the debtor. Nor 
again, when, in the year 1847, the 10 ft 11 Vict. c. 108> by way 
of dividing the business as to judgment summons on judgments 
of the sii^rior Coui*ts, transferred the powers and jurisdiction 
of the '^ Act of 1845 ** (so far as they related to such judgments) 
to the Court for Relief of Insolvent Debtors, as to debtors within 
twenty miles of London, and to the County Courts as to debtors 
elsewhere, does the Legislature seem to have had bef(»re it the 
feintest shadow of a notion that it had already established the 
extraordinary preference for County Court judgments dis- 
covered and asserted by judges of those Courts. 

We may here appropriately introduce from the ^Remarks'' 
the summary c^ the statutes, and a portion of the comments on 
the 102nd section : — 

" Now let us understand the statutes. The act of 1844 abolished 
the ca. sa. wliere the sum recovered did not exceed 201. exclusive of 
costs ; with boibc exception, if on the trial of the cause certain mis- 
conduct on the part of the defendant should be found by the Court. 
In the following year, 1846, the judgment summons was invented by 
the Act 8 & & Viet. c. 127. llieo§ect was to enforce by c(»mnit- 
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ment the pajment of debts not exceeding 202., for which a jadgmdnt 
had bee!& recovered in anj Court. These smnmoiises were to be 
isBued by Cofflmisnonets of Bankrtiptey, and by certain Small Debt 
Courts then in use all over Eta^land, tbe residence of the defendant 
being the guide to the jutiadietion. 

^ In the following year, 1846, the Ooxmtj Courts were established 
throughout the country, those Small Debt Courts being abolished : and 
the Courts of Bankruptcy were relieved from the summoning duty, 
excepting where the judgments were in the superior Courts. In 1847 
this jurisdiction also was taken from them ; and, in cases where the 
defendant has resided within a certain distance of London, it was 
transferred to the Court for Belief of Insolvent Debtors : out of that 
distance, to the County Courts. Accordingly, at this moment, in 
regard to a certain space round the metropolis, a judgment summons 
is obtained from the Insolvent Court, if the debt has been recovered 
in a superior Court : it is obtained from the County Court, if the 
debt has been recovered in any County Court. This, however, is to 
be noticed as to cases round the metropolis : when the Insolvent 
Court acts, it has to carry into effect the clauses of 1846 ; when the 
County Court acts, it has to carry into effect the dauses of 1846 ; and 
the two statutes, though the same in spirit, are not the same in words. 

'^ This must also be noticed— ^wben you get beyond the prescribed 
distance from London which has been allu&d to, the County Court 
issues its summons not only on a judgment recovered in a County 
Court, but also on the judgment of the superior Court. And here 
the same distinction must again be observea. In one case the busi* 
ness must be done under the clauses of 1846 : in the other case 
under the clauses of 1845. It is the act of 1846 (c. 98) which gives 
the County Court its jurisdiction as to judgments obtained ' in anj 
Courts held by virtue of this act, or under any act repealed by this 
act.* But their power as to judgments of Q. B. &c. comes by meana 
of the Jurisdiction Act of 1847 (10 & 11 Vict. c. 102), which took 
such duties from the Courts of Bankruptcy, handing them over to 
the Insolvent Coiurt within a certain defined region, and to County 
Courts elsewhere. In performing the duties so shifted from the 
Baokruptcy Courts at that time, County Courts, as well as the 
Insolvent Court, act under the \a^ which first gave those duties to 
the Bankruptcy Courts, namely, the clauses of 1845. 

** Now, in the act of 1845, no one would ever have thought of 
raiaing a doubt on the efficacy of protection. The act assumes its 
existence, when it enacts a limitation or exception to it. The second 
clause, which empowers bailiffs to take the body under an order of 
commitment, provides that * no protection, or interim or other order, 
issuing out of any Court of Bankruptcy, or for the Belief of Insolvent 
Debtors, nor any certificate, obtained after such order for imprison-^ 
ment under this act, shall be available to any debtor imprisoned under 
Buch order as aforesaid.' These words show that the protectiom of 
persons acquired through bankruptcy or insolvency is only unavailable^ 
if it haa been obtained after the orckr for imprisonment was made. 
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''Those wbo constructed the Couxxty Courts Act in the following 
year, engrafted into it the law of judgment summonB which was 
originate the year before : the 98th and 99th sections of the later 
act give, but in different words, the matter which was comprised in 
the first clause of the prior act ; the lQ2nd section gires the matter 
which was in the second clause of the prior act. There are the 
same ideas throughout ; but the artificer of the last has endeayoured 
to clothe the ideas in new words. As he was making a law of actions, 
not merely repeating a law of executions, this was to some extent 
necessary. But it is plain that, beyond this necessity, he imports his 
own style of expression. Let me point out a few instances. In the 
first edition we read, ' it shall be lawful for the creditor so having 
obtained a judgment ' — ^in the second it is, ' it shall be lawful for 
any party who has obtained any unsatisfied judgment.' In the first, 
* touching the manner and time of his contracting the debt ' — ^in the 
second, 'touching the manner and circumstances under which he 
contracted the debt.' In the first, ' available to any debtor impri- 
soned' — ^in the second, 'available to discharge any defendant from 
any commitment.' There is variation in words, not in meaning. 

" The question raised by the County Courts is on their 102nd 
section ; which is, as I contend, to the same effect as the 2nd section 
of the act of 1845, though varied in words. On the County Coin* 
ordering a commitment, the derk is to issue a warrant ; the bailiff is 
to take the body of the person ; others are to help him ; and the 
gaoler is to receive him — 'and no protection order or certificate 
granted by any Court of Bankruptcy, or for the EeHef of Insolvent 
Debtors, shall be available to discharge any defendant from any com* 
mitment under such last-mentioned order.' 

" Now the County Court argument, in those districts where per- 
sonal privilege is disregarded, is, that the provision of this clause 
legalises imprisonment, not only against a protection acquired subse- 
quently to the order of commitment, but against a protection ac- 
quired at any prior time. They cannot deny that, where a case 
arises on the judgment of a superior Court, the protection is good, 
excepting only where it has been ' obtained after the order for impri- 
sonment :' but, as those words are not repeated in the act of 1^6, 
they say that in a case arising on their own judgment, protection 
avails not, whatever be the date of it. Perhaps there will be the 
courage to contend that one clause repeals the other. 

" The question made is on the extent to which protection is dis- 
allowed by this 102nd clause. As to the principle of protection, it 
is more affirmatively recognised in the latter act than in the former. 
This was not necessary, but it happened accidentally. Li the 
machinery of these Courts, pleading is dispensed with : and, as 
certain special matters of defence must in other Courts be pleaded in 
bar of an action, it is provided in section 76 that, where such defence 
is intended, a defendant shall give notice of it beforehand : these 
matters are — infancy, coverture, Statute of Limitations, discharge in 
bankruptcy or insolvency. This recognises the principle : if the 



Bankngpicy and Imolvency. 817* 

defence is prored, of course tbere will be no judgment to be enforced 
either agamst property or person. 

" But protection cannot oe made available, whether by pleading or 
otherwise, before it is acquired. Judgment may be obtained agamst 
a man in 1850 ; a bankruptcy or insolvency may take place some 
time afterwards ; and in 1854 he may acquire the protection against 
all process for his then existing debts. Now suppose that, after these 
things have happened, the plaintiff of 1850 gets a judgment sum- 
mons in 1855. The view taken of the subject by certain County 
Courts is, that the certificate in bankruptcy or discharge in insolyency 
are unworthy of their notice. They repudiate fact as well as law. 
They consider that the man can pay all the same, and is to be com- 
mitted if he does not. He says, yery naturally, that he could not 
pay because the law deprived him of the means of paying. But this 
answer is not approved of. At Whitechapel it is considered that, in 
spite of that circumstance, he always had and still has ability to pay. 
At Clerkenwell the recital is more according to the &ct — that tne 
answer is not satisfactory. 

" Take this 102nd clause simply on its own words. Lay aside the 
presumption that it was to have the same effect as the clause of the 
year before. What is the more obvious meaning ? See how the 
several propositions follow one another. * Whenever any order of 
commitment shall ha/oe been made, the clerk shall issue a warrant to a 
bailiff— -who shall be empowered to take the body — and all constables^ 
&c. shall aid — and the gaoler shall be bound to receive and keep, &q. 
until discharged by due course of law — and no protection, order, or 
certificate, granted by any Court of Bankruptcy or for the Belief of 
Insolvent Debtors, shall be available to discharge any defendant from 
any commitment under such last-mentioned order.' Ajre we not to 
understand that all the things here spoken of are things occiuring 
after the order of commitment has been made ? When we look to 
the way in which these sentences follow one another, the plain mean- 
ing seems to be that, when once an order of commitment shall have 
been made, protection which would have been available before shaU 
not be available then : that it will come too late ; and shall not have 
effect to discharge from that commitment.*' 

The Chief Commissioner then proceeds to criticise the mode 
of expression employed in the composition of the County Courts 
Act^ — a criticism, not in any respect amounting to a censure, 
but founded on the varieties of verbal expression, that must 
needs occur when the same subject is treated by different per- 
sons, — and asks any man capable of discerning such varieties, just 
to place the 98th and 99th sections of 1846 alongside of the 
first section of 1845, and to say whether he does not perceive 
that the author of 1846 was leaning to his own mode of expres- 
sion, independently of the alterations required by legal inddentSr 
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He, then gives, hj way of illustration^ a case where the same 
subject being treated in successiTe statutes^ the same idea has 
been differently or less amply expressed in one than the other, 
and the fuller expression of the idea in one place has aided the 
more meagre expression of it in another. And reverting to the 
construction he has already, as above set out at length, put on 
the lQ2nd section, he farther says : — 

** If ever this obvious meaning of the 102nd clause should come to 
be disputed in Westminster HaJl, which it never has be^Q yet, either 
by juc^ or counsel, the advocates for committing the protected man 
will of course display themselves on the intention of the Legislature. 
Now, see the sweeping character of the innovation, the intention of 
which would be assumed from words so little calculated to suggest it. 
If a man has, on due inquiry and due notice, obtained, through the 
process of bankmptc;^ or insolvency duly worked out, a disehai^e of 
person against all existing debts, inelumng of course County Cour<; 
judgments for 50Z. or less (his whole list may be made up of these), 
18 it to be credited, unless on the most peremptorjr and unmistakeable 
words, that those proceedings are to avail everything to his ^^editors, 
nothing to himawP — that at all future time he shall be committed 
upon summons P If he is to be improtected, he must be so, even if 
tiiose creditors opposed his disdiarge on the hearing some years 
before ; and not only in the case of their opposition having felled, 
but in the case of its having succeeded. There will have been in this 
Court, by means of the schedule, and the invitation given to every 
creditor to come and read it for a fortnight before, the best machinery 
for trying the debtor's conduct by the test of truth, hearing all parties, 
and ma^g conclusion on the amplest information. There is no 
such machinery elsewhere. Yet, if on such inquiry we have adjudged 
a prompt protection, they say it is to be of no avail ; and, if we have 
withheld protection till after the lapse of a year or two, it is still 
after that year or two to be of no avail ; but the enemy, waiting that 
period, till his own or other imprisonments are no longer sanctioned 
here, shall, by appeal to the County Court, begin or revive his course 
of vengeance. I point to the scope of a construction, which repeals 
on so broad a scale a settled law, confounds the whole spirit of the 
insolv^icy system, and withdraws all resource against the stem 
severity that existed before 1813. 

'' These cruel and perverse consequences would result to a man 
whose state is one of continuing poverty ; he may be worried in turn 
by every party to whom he was indebted ; they whose debts had been 
larger, may have taken judgments for 501, in the knowledge of his 
poverty ; and, ^s process against the person operates no diminution 
of the claim, they look now to the chance of screwing out small pay- 
ments through pressure of the judgment summons. But the torture 
i» not only to him who remains in straitened circumstances. Suppose 
one visited with prosperity. Then, and then only, by the law of. 
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inaolTency, can he be made to pay ; and b^ that kw there moat be 
distribution in dividend to alL We ascertain a state of solvencj for 
new debts, and some ability towards the discharge of old ones ; and 
we proceed to the exercise of a just power, whether for a dividend of 
one shilling or ten. Here, too, will do a provocation to the spirit of 
judgment summons, if the rage of imprisoning is to prosper. The 
County Court creditor will receive vdth complacency the share which 
belongs to him here. But from this very incident he will know the 
debtor to be not quite destitute, and will still be stirring for a thirir^ 
days' commitment, while there is an unsatisfied shilling to fasten it 
upon. The recital of recorded commitments are conclusive that he 
would not be stirring in vain. Such are the monstrous results which 
some so easily charge on the intention of the Legislature.'* 

Instances are then given of the consequences that necessarily 
attend the working out of the contradictions that have been 
allowed to prevail^ for which we must refer the reader to the 
" Remarks '^ themselves. The cases prior to Abley v. Dale are 
then referred to— Ex parte Pardy (1 L. M. & P., p. 16), in which 
Mr. Justice Erie said he was inclined to think that the discharge 
by the Insolvent Court freed the defendant from all liability in 
respect of the County Court judgment ; Still r. Booth (1 L. 
M. & P., p. 440), where Mr. Justice Wightman quashed a vnrit 
of prohibition issued against a County Court judge, but did so 
on the ground that he considered the act of imprisonment, not 
a defect of jurisdiction, but at most an erroneous exercise of 
power; and the case already adverted to, in which Mr. Justice 
Coleridge did in fact discharge the prisoner on vvrit of habeas 
carpus. And from these cases it is collected, that in favour of 
the validity of protection and the illegality of disregarding it, 
there is Mr. Justice Wightman, still more plainly Mr. Justice 
Erie, and most unequivocally Mr. Justice Coleridge. 

"We now arrive at the end of this discussion, and we do so 
with the conviction that the Chief Commissioner has established 
his case, and shown that these commitments are encroachments 
by which the statute is abused, and men sent to prison contrary 
to law. Those eminent judges who have, to some extent, though 
with reluctance and difficulty, sanctioned such proceedings will, 
we believe, in their desire to be just, have no other feeling 
than that of gratitude to the Chief Commissioner for having 
laboriously furnished them with the materials for taking a right 

VOL. LIV. NO. CIX. 2 T 



820 Personal Protection acquired through 

view of the subject^ and oppose no bar to its being reconsidered. 
Something legislative has been said to be in contemplation ; but 
we would humbly petition for the first prisoner who shall apply 
on habeas corpus for his discharge^ that he may have awarded 
to him the fullest and most patient attention^ and most complete 
investigation of the case in all its bearings ; and legislation, if 
legislation is necessary, will be more becomingly and eflJciently 
exerted, when the precise extent to which it is necessary has 
been pronounced, by those whose opinions are entitled to the 
highest respect, and whose authority all wish to preserve. 
Nothing has yet occurred that need fetter the opinion, or seal 
the lips, of any one of the. judges. The only true point of 
Abley v. Dale was, that trespass would not lie — all the rest of 
the case was beside and beyond it ; and the sum of what has 
followed, both in the Common Pleas and the other superior 
Courts, is this — that there has been a surrender of the judg- 
ment, much to be regretted, to a supposed decision, which was 
not a decision, but an expression of opinion on a matter not 
properly before the Court. Baron Martin seems to anticipate 
more freedom of thought in a Court of Error ; but there is no 
occasion to resort to error, no need to terrify the poor insolvent 
with the expense of that Court of ultimate appeal, nor to im- 
pale him on the yet unexplained difiiculty of how he is to get 
there. And as to the remedy,^ supposing these commitments 
are adjudged to be illegal : if the writ of habeas corpus, dis- 
closing on the return the reason of the detainer, and assisted by 
affidavits, if necessary, to show why the detainer is illegal, will 
not aflFord the means of discharging the debtor, and the judges, 
on the application to them, can point to no other door of escape, 
then the Legislature must indeed interpose, to provide a remedy 
for an adjudged wrong, and to give the security of an easy and 
unconditioned appeal ; that the decisions of County Court judges 
shall, like those of the superior Courts, be capable of being 
reversed and altogether set aside, when they are not in accord- 
ance with the laws of England. 

^ We beg to draw particular attention to the observations of Chief Justice 
Jervis in Dakin's Case, as to the remedy for illegal detainer, and to those 
also of Lord Campbell, on the same subject, in Ex parte Egginton, 23 L. J., 
M. C, 41. 
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We give in conclusion the concluding passage of the " Re- 
marks :" — 

" In the important subject to which these pages are addressed, my 
desire is this — let the questions be grappled with : the questions of 
the validity of protection, and the right to despise it. They are 
questions, not between a plaintiff and a defendant in trespass ; but 
between certain local courts and the statute law of England. "When 
those questions shall have been fairly met and decided, we the inferior 
Courts shall defer to the decrees of the higher judicature : they are 
the expounders of the law. If, by the imbecility of forms and rules, 
they are estopped from grappling with such questions, so that the 
public cannot have the sanction of their interpretation, then indeed 
it may be fit to enlarge their powers, for controlling the errors of 
those oelow them." 

J. P. 



Art. v.— LORD LYNDHURST: HIS PROFESSIONAL 
AND PARLIAMENTARY CAREER. 

JOHN SINGLETON COPLEY was bom at Boston, in the 
United States of North America, on the 2l8t day of May, 
in the year 1772, and is now, of course, in the eighty-fourth 
year of his age. His father, a native of that city,^ married 
Miss Clarke, daughter of Richard Clarke, Esq. ; and by that 
lady he had issue the subject of this memoir and three daughters. 
Mr. Copley, a painter by profession, subsequently settled in 
England, and attained to considerable reputation in his art.< 

* The family appears to have been originally of Irish extraction ; and 
collateral branches of it are still to be found in that isle. The grandfather 
of Lord Lyndhurst, who emigrated from the county of Limerick to Boston, 
in the United States, had married Sarah, the youngest daughter of John 
Singleton, Esq. This was an ancestor of the Singletons of Quinville 
Abbey, county Clare, Ireland. 

3 John Singleton Copley, the father of Lord Lyndhurst, was bom at 
Boston, in North America, in the year 1737. Being self-taught, he was 
more remarkable for the vigour of his natural genius than for refinement 
or taste in his art. Connoisseurs allege that his pictures are defective in 
respect of freedom of drawing and warmth of colouring ; and that these 
faults of his style are more apparent in the productions of his maturer 
years than in his earlier efforts. His name first became known in England 
in the year 1760, upon his sending for exhibition, at the Royal Academy, 
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The education of his son may be regarded as having, about this 
period, actually and systematically commenced. Having pre- 
viously passed through a course of careful elementary training, 
he was entered a student at Trinity College, Cambridge ; and 
throughout the whole of his academic career, he gave rich pro- 
mise of the distinction which awaited him in the more extended 
sphere of public life. In the year 1794, he was announced as 
Smith's prizeman and second wrangler ; having thus taken a 
position in his college, which commanded the respect of his 
teachers and his fellow-students. He had already given striking 
indications of the vigour of his intellect, as well as the extent 
and variety of his information, not merely in the higher branches 
of mathematical learning, but likewise in the fields of classical 
literature and general knowledge. It has been said — ^although, 
perhaps, on no stronger authority than that of the wavering 
intentions and dubious expressions which not unfrequently 
divide the thoughts, and are supposed to indicate the tendencies, 
of a yoimg man at the close of his academic studies, and before 
the commencement of the actual business of life — that, at this 
period, the views of Mr. Copley were directed towards the 
church, as the chosen scene of his future exertions; and it 
cannot be doubted that with his masculine understanding, his 
scholastic attainments, and, above all, with a certain ductility 
of nature in adapting himself to surrounding circumstances^ 
enhanced as aU these advantages were by many attractive per- 
sonal qualities, he could scarcely have failed to win episcopal 
honours, and to wear a mitre. He had subsequently, through 
his connection with the University, an opportunity of gratifying 
a very early and very natural longing to visit the continent in 
which his father had been bom ; and having, on his return from 

a picture of ''A Boy and a Tame Squirrel," which attracted much atten- 
tion. Having visited Italy in 1774^ he subsequently settled in England as 
a portrait-painter. In this branch o( his profession he was eminently 
successful. In the year 1777 he was elected an Associate of the Royal 
Academy ; and, after the appearance of his celebrated picture, ^' The Death 
of Chatham," so well known by the admirable engraving of Bartolozzi, he 
had the honour of being chosen a Member of the Royal Academy. One of 
his latest productions was a portrait of Lord Lyndhurst. He aied on the 
9th of September, 1819, at his residence in George Street, Hanover Square ; 
leaving behind him a widow, who survived to witness the growing prosperity 
and honours of her son. 
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North America^ taken the degree of master of arts^ he was in 
due time elected a fellow of his college.^ While he was thus 
closely connected with the University of Cambridge, Mr. Copley 
acquired such tastes, and formed such Mendships, as materially 
contribute to the dignity and happiness of human life, — ^tastes 
which have never forsaken him amidst the turmoil of public 
affairs, and attachments which, originating in a love of litera- 
ture and science, have been the sources of enjoyment more pure 
and enduring than the unsteady, fleeting firiendships which 
spring fi*om and expire with the political associations of ambi«* 
tious men.* 

Having been thoroughly initiated into the mysteries of spe- 
cial pleading, Mr. Copley was called to the Bar' by the Honour- 
able Society of Lincoln's Inn, on the 8th of June, 1804 ; and 
a period of self-denying patience awaited him. Without the 
patronage of the influential classes of the community, and 
utterly unknown to the subordinate grades of the profession, 
through which the stream of business flows, Mr. Copley was 
sustained by his sense of inherent strength, and a conviction 
that, sooner or later, he could not, according to the common 
chances of life, fail to have an opportunity of proving that he 
was willing to labour, and capable of working with practical 
success; that he would neither be baffled by difSculties, nor 
easily daunted by opposition. On the Midland Circuit, which, 
at the time when Mr. Copley was introduced to its bar, was 
graced by a Bomilly and a Perceval, he steadily gained ground ; 
and the credit which he acquired in that scene of his avocations 
naturally followed him to the metropolis, and gradually opened 
a path for the young barrister through the crowd of competitors 
in Westminster Hall. His general business speedily increased ; 
and, in the year 1813, he considered it prudent to assume the 

^ In the Cambridge University Calendar for the year 1796, the name of 
Mr. Copley stands the second last on the list of Fellows of Trinity Colle&^e. 

^ We find him, even when drawing towards the close of a longer pablic 
life than usually falls to the lot of any man, fixinjg; the date of an event by 
his recollecting that it occurred at the time when he was reading the 
JPrincipia. The companionship of Professor Farish served to develop his 
natural taste for practical chemistry and mechanics. In both branches of 
science Lord Lyndhurst bears the reputation of being an adept. 

» Vide Whishaw's Synopsis, p. 176. 
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coif.^ He was probably induced to take this step for the pur- 
pose of securing^ to a certain extent^ his professional position, 
inasmuch as he could not reasonably expect any decided coun- 
tenance from the Government of that day. The course being, 
in other respects, open to this legal athlete, and the prize being 
seen glittering at the goal, he forthwith began to throw aside all 
the incumbrances which might possibly impede him in the race. 
That a sudden change, about this period, in the political opi- 
nions of Mr. Copley displayed itself, and that his professions 
were in perfect unison with his personal interests, are facts 
which appear to have been known to many who had access to 
sources of accurate information ; and, at all events, an allegation 
to that effect has never ceased to be currently reported, and 
generally believed. The ultra-liberal tone of his sentiments 
during the early period of his career cannot, of course, be sub- 
stantiated by public acts or speeches : the charge rests exclu- 
sively on the testimony of inteUigent and honourable men, who 
must have been cognizant of the political views originally enter- 
tained by him, and who concealed not their astonishment at the 
mental revolution which he had rapidly undergone. The fore- 
sight of Mr. Copley, and his knowledge of the world, may pos- 
sibly have guarded him against rash and open avowal of his 
opinions ; while, at the same time, the conclusions drawn by 
his companions from sly hints or secret acts may have been 
certain and strong. Lord Lyndhurst has, no doubt, again and 
again, resented the charge of political tergiversation which has 
been so frequently brought against him. But his uneasiness on 
such occasions has served only to confirm pre-existing suspicions : 
anxiety to explain is in itself a suggestion that reasons for doubt 
may have arisen : ^' Tant de soins" said J. J. Rousseau, " a se 
justifier produisent quelquefois un prejuge contraire ; " and the 
justice of the remark is so obvious, that it scarcely required 
the sanction of so shrewd an observer of mankind, and of the 
motives by which individuals are governed. At so early a 

* On the last day of Trinity Term, 1813, John Singleton Copley, Esq., 
was called to the degree of the Coif ( Vide 5 Taunton's Rep. p. 72). On this 
occasion he gave rings bearing the motto, Studiis vigilare severis. No words 
could have been more appropriately chosen : they were truly descriptive 
of the course which had been pursued by him. 
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period as the year 1819, Mr. Copley was taunted with the crime 
of haying relinquished his principles ; ^ and the simple truth is^ 
that neither explanation nor denial on his part erased the unfa- 
vourable impression from the minds of his political adversaries. 
This unpleasant topic has not for a moment been allowed to 
sleep ; and the cloud which, in the morning of Lord Lyndhurst^s 
political life, was not bigger than a man^s hand, became, year 
by year, denser and darker, and threw a shade over his other- 
wise brilliant and long career.^ 

The talents of Mr. Copley, as an advocate, were of the highest 
order. Even while behind the bar, and long before he had 
assumed the coif, he had given tokens of future eminence by a 
display of intellectual powers, and an aptitude for the conduct 
of intricate a£Pairs, which justified him in aspiring to distin- 
guished rank in his profession. He was more remarkable, 
however, for tact, and a certain seductive urbanity, than for 
extensive legal acquirements, or impassioned oratory. In varied 
scientific and literary knowledge he surpassed his compeers, and 
such accomplishments were e£Pectually turned to practical advan- 
tage ; they served to supply him with apt illustrations, and to 
add graceful ornament to his clear and simple style. In his 

* Vtde the language of the Marquess of Tavistock (H. P. D. vol. xli. 
pp. 1436, 1437) :— " Why," replied the Solicitor-General (Copley), " are 
such charges as have been hinted at brought against me? I have never, 
before my entrance into this House, belonaed to any political society^ nor 
have I in any way been connected with politics ;" whereupon, Mr. Scarlett, 
in a strain of courteous irony, remarked : '^ I have never heard that mv 
honourable and learned friend was a member of any political body. All 
that can be said, perhaps, is, that my honourable and learned friend now 
entertains opinions different from those which he had formerljr expressed 
respecting his present associates." . . . . " The very apprehension of being 
thought inconsistent may excuse some warmth — a warmth which seems to 
verify the old proverb, that proselytes are generally enthusiasts." — Ibid, 
p. 1440. 

2 During the debate, for instance, on the Municipal Corporation Bill 
(3rd August, 1835, H. P. D. 3rd ser. vol. xxix. p. 1415), he complained 
of an insinuation thrown out, that he had been " a Whig^ €md something 
more than a Whig,*' Lord Lyndhurst instantly challenged the noble 
Marquess (LansdowneV who so taunted him, to point out any speech or 
act which could justify the application of such language to him. Comp. 
Law Mag. and Quart. Rev. vol. xiii. p. 486. On a prior occasion (wSe 
H. P. D. 3rd ser. vol. viii. pp. 339, 340J, Earl Grey having ventured to 
remind him that he (Lord Lyndhurst) nad, at one period of his life, been 
favourable to a measure of parliamentary reform, the emphatic reply of the 
latter was — "iVeper." 
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appearances at Nisi Prius especially, he drew copiously from 
these sources of intellectual wealth. Although a master, too, in 
the art of mystifying others, no man was more expert in detect- 
ing the sophistry of an opponent,* or in coquetting with the 
caution of a cunning or unwilling witness. In the latter depart- 
ment of practice, and its occasional accessory, the discussion of 
a point of evidence, Mr. Copley was prompt and acute. Never 
losing sight of the limits within which his privilege of examina- 
tion was confined, he conducted it with infinite skill; and while 
the disguises in which, on such occasions, Mr. Scarlett enveloped 
his design were sometimes transparent, few men could with confi- 
dence fathom the sagacity of Mr. Copley, or safely adopt a line 
of prosecution or defence upon any presumption of the real object 
which he had in view. Notwithstanding his apparent simplicity 
and candour, his artifices were all deep and dangerous. As his 
aim was rather to lead than to drive a witness, the more for- 
midable features of his character were carefully subdued and 
concealed; and, though conscious of his own power, there was 
not the slightest approach to arrogant and overweening depre- 
ciation of the abilities or attainments of others. He was sub- 
missive to the Bench, and courteous to the members of the Bar ; 
in some of whom he willingly recognised more legal learning 
than he pretended to possess. His style of addressing the Court 
or a jury was free from affectation of unwonted energy ; from 
all mock-excitement, either of mind or body. His action seldom 
exceeded the decent manipulation of his brief, or a volume 
of the '' B/Cports." Every speech delivered by him was, in its 
structure, clear, logical, and interspersed with references to 
cases skilfully selected for purposes of illustration. He trusted 
for success to the strength of human reason — ^to the effect which 
might be produced on intellect addressed by intellect. Accord- 

^ There is more descriptive truth than poetical beauty in the following 
lines : — 

" Him lynx-eyed Copley sternly views afar, 
Frowns bold defiance and prepares for war ; 
Measures his rival with undaunted eye, 
Like one resolved to conquer or to die. 

* * * * 4> 

Crafty and cool, sly Copley shifts his ground, 
And tui-ns his strong assailant round and round." 
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ingly his remarks fell naturally into concise an4 pointed lan- 
guage. Empty declamation seemed alien to his mind; and the 
smooth current of his diction was only now and then mflOied by 
the quick succession of his ideas hurrying him into a corre- 
sponding rapidity of utterance. But even during these occa- 
sional ebullitions of warmth on behalf of a client^ his wondrous 
power of lucid perception and simple statement was not for a 
moment obscured^ nor did his voice ever lose its pleasing melody. 
Endowed with such forensic gifts^ he could scarcely fail to reduce 
to the level of the simplest understanding long chains of events 
and circumstances which might otherwise have perplexed any 
jury^ and^ perhaps^ even some judges ; so that no client^ whether 
victorious or vanquished^ could have reason to regret that his 
rights and interests had not been represented in their most 
favourable aspect. All doubtful points and perilous suggestions 
were^ at the same time^ astutely avoided. By turns candid and 
sophistical^ always plausible and winnings he stole at once upon 
the mind and the affections : no jury of frank-hearted English- 
men could long resist the stream of limpid eloquence which 
flowed steadily and strongly on. 

It was towards the close of the year 1816^ and the commence- 
ment of the year 1817, that Mr. Sergeant Copley for the first 
time attracted public attention ; nor was he less indebted to the 
popular excitement which prevailed throughout the kingdom^ 
than to his own intrinsic merits, for the celebrity which he then 
acquired, and which has never since forsaken him. William 
Cobbett and Henry Hunt were at the height of their popularity : 
all political diseases were to be cured by the nostrums of the one 
and the operations of the other. The meeting at Spa Fields 
was held, and the tribunes of the people found it to be more 
difficult to control than to inflame the passions of the masses 
of unthinking human beings who had been assembled. The 
outrages which were perpetrated immediately after the dispersion 
of the crowd, and the alleged treasonable language which had 
been uttered, led forthwith to the apprehension and trial of some 
of the rioters. The conviction of one political dupe * followed, 

* On the 2nd of December, 1816, after the mob had quitted Spa Fields, 
John Cushman and others entered the shop of Mr. Beckwith, a gunsmith, 
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while the ringleaders escaped. In connection with these pro- 
ceedings, James Watson was arraigned for the crime of high 
treason.^ His trial, which commenced on the 9th of June, 1817, 
was not brought to a close until the 16th of the same month. 
Throughout the whole of that long and intricate investigation. 
Sergeant Copley, as one of the counsel for the prisoner, dis- 
played his wonted powers, and won fresh laurels. His exami- 
nation of the witnesses was conducted with admirable skill, 
and his defence was a masterpiece of reasoning. There are 
embodied in it, too, some excellent remarks, not only on the law 
applicable to the crime of treason, but also as to the absolute 
necessity of having distinct and precise notions respecting the 
nature of tlie oflFence itself, as well as the value of the testimony 
by which it is sought to be established against an accused party. 
The observance of such rules is, no doubt, essential to the ends 
of justice in all cases of judicial procedure, whether civil or 
criminal ; but Mr. Copley proved, by the result of the trial, that 
his recommendation of a jealous watchfulness to the jury was 
not an idle elaboration of admitted truisms. He succeeded in 
convincing those with whose minds alone he was dealing, that 
the inferences drawn by the counsel for the Crown from the 
facts given in evidence were all false deductions. " Gentlemen,^' 
said he, at the close of his speech, '^ I have finished : your atten- 
tion must be fatigued and exhausted. Let me, then, conclude 
by fervently praying, that that Providence which enlightens the 
minds of men, and pours the spirit of justice into their hearts, 
may dispense that light and spirit to you in the discharge of the 
great duty which is now cast upon you : I feel the utmost confi- 
dence in you.^' It was at such moments of oily phraseology and 
counterfeit simplicity, that the persuasive powers of Mr. Sergeant 

in Skinner-street, and, while violently demanding arms, shot a Mr. Piatt, 
who happened to be in the shop. Cushman, who appears to have been a 
friendless, penniless seaman, was found guilty, and subsequently executed : 



indictment, were acquitted. 

1 Fide "State Trials," vol. xxxii. p. 19 ; and comp. ibid. pp. 499, 524, 
and " The Trial of James Watson for High Treason, by William Brodie 
Gurney : London, 1817," passim. For the Speech of Mr. Copley, vide ibid, 
vol. ii. pp. 306, sqq. The Attorney-General, after the acquittal of Watson, 
declined offering evidence against Arthur Thistlewood, John Hooper, and 
Thomas Preston ; and, accordingly, they were discharged. 
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Copley proved irresistible : flinty hearts felt disposed to melt 
beneath what appeared to be solar rays^ but which were in reality 
all moonshine : — 

** Nor rum-contractors thought his speech too long, 
While words like treacle trickled n'om his tongue." 

The capacity for a discharge of public duties, and, above 
all, the discretion which Mr. Copley displayed on this impor- 
tant occasion, attracted the favourable notice of the Government 
of the day.* We say emphatically discretion ; for, during that 
period of great political excitement, while more ardent men at 
the Bar, whether acting as counsel for the Crown or for the 
state prisoners, were wont to unfold their views in unmeasured 
terms, Mr. Sergeant Copley, having his eyes steadily fixed on 
ftiture professional and political contingencies, was guarded in 
his language and wary in his movements. His far-seeing saga- 
city embraced the entire political horizon. Uncertain of his 
steps until the dubious light in which he had hitherto walked 
bad become brighter, and his path more defined, he turned his 
face towards the rising sun, and never did disciple of Zoroaster 
ofler more willing and unwavering homage to the source of 
warmth and increase. Fortunately for such worshippers, initia- 
tion into the mysteries of their faith might, at that period, be 
conducted much more quietly and comfortably than in these 
later and more suspicious times, when close boroughs have been 
thrown open to the glare of day, and Government patronage 
cannot so easily be purchased by the payment of principle and 
honour. The borough of Yarmouth, in the Isle of Wight, had 
long been in high repute as a tractable and comparatively 
decent nursing-mother to the State.* Gain being her vocation, 
changelings were her delight. Accordingly, arrangements were 

^ Mr. Copley, unless general rumour he false, first attracted the notice of 
Government hy his argument in the cause of Thorpe v. Governor of Upper 
Canada. He opposed the disclosure of certain official documents. Lord 
Castlereagh happened, on the occasion, to he present on the Bench. Vide 
Law Mag. and Quart. Rev. vol. ii. p. 475. 

* Among her political bahes, durmg the years 1817, 1818, and 1819, is to 
be found, besides the obscure names of Taylor, Mount, Leslie, and Mont- 

f ornery, that of Mr. Foster, King's Advocate-General for Ireland. Vide 
(ritish Imperial Calendar, for the year 1817 ; ditto, for 1818 : comp. the 
Royal Kalendar, for the years 1817, 1819. 
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made^ for the return of Mr. Copley as representative of that 
borough in the House of Commons ;^ and^ gradually adapting 
himself to his new sphere of action, he ere long displayed know- 
ledge so varied^ and powers of debate so rare, as gave promise 
that he could not fail to prove a most e£Blcient adherent of the 
Ministry. On the 19th of May, 1818, he delivered the speech 
which has generally been regarded as his maiden one — ^in the 
restrictive sense, of course, which can alone be applicable to a 
barrister who had been, during many years, talking every day 
boldly and fluently in the supreme courts of judicature. 

He must have felt perfect confidence in his own powers; for 
he ventured to throw down the gauntlet to Sir Samuel Romilly, 
who was at that time in the very zenith of his well-earned 
reputation and vast political influence. The subject was the 
Alien Bill ;* the adoption of which by the House of Commons 
he vindicated, inasmuch as it was neither an infringement of the 
domestic policy of the country, nor could be considered a viola- 
tion of ancient constitutional principles. He conceived the 
measure to be, at that crisis, necessary, as a check upon the 
influx of foreigners deeply compromised with other European 
governments, and whose minds were tainted with extreme anti- 
monarchical dogmas. He protested against the introduction of 
such an amount of combustible matter into England. This 
topic was frequently discussed in Parliament; and Mr. Copley 
uniformly maintained the doctrine, that a power to send 
foreigners out of the kingdom resides in the Crown, and is a 
branch of the prerogative which, besides being recognised by 
civilians of high authority, such as Yattel and Puffendorf, has 

^ By the resigiiation of Alexander Maconochie, Esq., a Scottish advo- 
cate. Although Mr. Maconochie had little influence heyond that which 
was inseparable from his ofiicial position in the Honse of Commons, he 
was, nevertheless, a shrewd man. He discharged the duties of Lord- Advo- 
cate for Scotland with energy ; and, after his elevation to the Bench (he 
sat in the Court of Session as Lord Meadowbank), he maintained a higher 
reputation than some lawyers had anticipated. His natural quickness of 
parts found the most f avonrahle field for its display in tJie trial of criminal 
cases. None of his colleagues excelled him in this department of his 
judicial duties. 

' He was returned as member of Parliament for Yarmouth on the 28th 
of March, 1818. 

* Fide H. P. D. vol. xxxviii. pp. 820-824. The object of the bill was 
nothing more than to regulate a power which the Crown already possessed. 
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been sanctioned by the practice of two centuries.^ The appre- 
hensions entertained were not^ at that time^ altogether visionary. 
The measures proposed^ from time to time^ by the Oovemmeut 
of the day^ with a view to its having some control over the 
stream of foreigners which was pouring into this country^ and 
permeating every county^ were neither unnecessary nor inex- 
pedient. The spirit of national hostility engendered by a long 
and sanguinary war had not completely subsided^ and various 
European dynasties were still in a precarious and unsettled 
state. Nor were the provisions of the Act in question wantonly 
or capriciously carried into effect. As repose became more 
general^ this jealous watchfulness was practically relaxed; until^ 
at last^ the soil of England is hailed as a resting-place^ and her 
law as a shelter, by thousands who have been driven into exile, 
only because their souls have yearned for that liberty which she, 
ages ago, won, and who are daily learning to admire her free 
institutions, and bless her generous hospitality. In his speech 
on the Alien Bill, Mr. Copley displayed much accurate historical 
information ; and every sentence of it was remarkable for those 
first elements of all excellence in written or spoken discussion — 
precision of thought and perspicuity of style. 

The efficient parliamentary support which he had uniformly 
given to the Minister was speedily acknowledged; and the favours^ 
bestowed upon Mr. Sergeant Copley by Government, towards the 
close of the year 1818, were only, an earnest of those higher offices 
to which he was now rapidly climbing. He relaxed not his efforts : 
he knew that politicians are generally remunerated according to 
their zeal by the leaders to whom they look for patronage, and 
he therefore guarded the position vi^hich he occupied. Although 
too prudent to make frequent demands upon the patience of 
the House of Commons, he never allowed so long an interval 
to elapse in silence as might tempt a rival to supersede him, or 
lead the Minister to suspect him of indifference concerning the 
stability of the Cabinet, or the vindication of its measures. 

I ride H. P. D. (N.S.) vol. i. pp. 787-790. 

« " In Hilary Term, 1818, Mr. Sergeant Copley was appointed to the 
office of Chief Justice of Chester, in the room of Mr. Sergeant Best, and, 
together with Mr. Sergeant Pell, was made King's Sergeant."— J. B. 
Moore's Rep. vol. iii. p. 2. 
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In the mean time^ his professional success kept pace with his 
poKtical advancement. By his services in Parliament he had 
become useful^ almost necessary^ to the Government. It had 
been found convenient^ no doubt^ that he should be withdrawn 
from the borough of Yarmouth and transferred to that of 
Ashburton;^ but this change proved no obstacle to his 
progress. 

Fortime was propitious; and, as the certain and sweetest 
antidote to the enmities which too frequently haunt the walk& 
of public life is to be found amidst the repose and pure enjoy- 
ments of the domestic circle, Mr. Copley consulted his personal 
comfort by marrying a lady remarkable for her beauty and 
accomplishments, '^ a bright particular star^^ in the galaxy of 
fashion.^ 

Prom this period he ascended, step by step, the ladder of the 
State, until he reached its summit. During the long vacation 
of the year 1819, Sir Robert GiflFord having been appointed 
Attorney-General, Mr. Sergeant Copley, in the month of July 
of that year, succeeded to the office of Solicitor-General, and 
subsequently received the honour of knighthood.' 

A new epoch now commenced in the life of this remarkable 
man, who boldly pursued the path which he had prescribed for 
himself as an adviser of the Crown.^ The body politic was at 
that period in an extremely unhealthy condition ; and the plague- 

^ Mr. Sero^eant Copley was, in the month of June, 1818, returned as one 
of the members for Asnburton, in the county of Devon ; which borough 
he continued to represent down to the year 1826. Vide Gazette (20th 
February, 1819). 

' He married Sarah-Geary, daughter of Charles Brunsdell, Esq. This 
lady was, at the period of her marriage to Mr. Copley, the widow of 
Colonel Charles Thomas, of the 1st Foot Guards, who fell at Waterloo. 
Three daughters were the issue of this marriage. The lady died on the 
15th of January, 1834. 

It may be as well to mention here, though by way of anticipation, that 
Lord Lyndhurst contracted a second marriage on the 5th of August, 1837, 
with Georgiana, daughter of Louis Goldsmith, Esq. ; by whom he has a 
daughter, Georgiana Susan. 

" Fide Bam. and Cress. Rep. vol. iii. p. 538; and Gazette for 20th 
August, 1819. 

^ We refer to the long and spirited debate which took place (24th and 
25th of November, 1819) on the Address suggested by the Prince Regent's 
Speech at the opening of the session. One special theme of remark was, 
the collision which had occurred in Manchester between the military and 
masses of the people. Vide H. P. D. vol. xli. p. 166. 
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spots were^ during several succeeding years^ gradually becoming 
more visible and alarming. Throughout the north of England 
and the west of Scotland^ tumultuary assemblages of the idle 
and the discontented had thrown entire communities into a 
state of trepidation. The mind of the industrious artizan was 
withdrawn from his peaceful avocations to be fed with tales of 
visionary bliss ; and the seeds of mutual distrust were sown 
within the precincts of social and domestic life. Many tempo- 
rary Acts of Parliament had^ from time to time^ been passed 
with a view to meet such emergencies ; but these occasional 
restraints had proved ineffectual. Each successive period of 
their operation having expired, the spirit of mischief awoke, and 
strode through the streets of large towns and extensive districts 
in renovated strength and with more repulsive aspect. No 
sooner was the pressure removed than the flame burst forth 
with intenser violence. It was considered absolutely necessary, 
therefore, to introduce into Parliament a measure which might 
be permanently effectual as a check upon seditious meetings. 
On this occasion the Solicitor-General was unexpectedly called 
upon to unfold the details of the plan submitted to the conside- 
ration of the House of Commons;^ and, as might have been 
expected from his clear apprehension of minute facts, his habit 
of arrangement, and aptitude for extemporaneous exposition of 
points which to less severely trained minds must have appeared 
intricate in themselves and unconnected with each other, so 
well did he execute the task which had devolved upon him, 
that no one who heard him could possibly misapprehend the 
nature of the proposed measure, the views in which it had 
originated, and the public benefits which it was hoped it might 
confer. 

On all occasions, indeed, at the Bar as well as in the Senate, he 
continued to give proofs of great capacity and growing experience. 

* In these remarks we allude to the Speech of Sir John Copley on the 
second reading (2nd December, 1819) of the " Seditious Meetings Preven- 
tion Bill," upon its being moved by Lord Castlereagh, In proof of the 
great command which he had over his reasoning faculties, we may mention 
that he, to please Mr. Brougham, adopted a line of argument, or rather, a 
method of statement, which the latter had suggested. Vide H. P. D. 
vol. xli. p. 696. 
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In conducting the trial of the Cato-street conspirators^ for 
instance^ he displayed wonderfol enei^ and skill. Throughout 
the whole of that remarkable occasion^ which occupied the 
attention of the Court during a period of ten successiye days^^ 
the Solicitor-Greneral kept the long chain of evidence clearly in 
view : not a single link was allowed to drop ; and many of the 
questions put by him on cross-examination to the witnesses for 
the defence had reference to remote objects^ and minute though 
important incidents^ which probably neither witness nor jury 
conceived to be material^ until the obscurity was dispelled by 
his luminous reply. The same high forensic accomplishments 
shone pre-eminently throughout another trial * in which he was 
officially called upon to play a prominent part^ and to which^ 
whether we reflect upon the spirit in which the prosecution 
originated^ or the details with which it was connected^ honour- 
able minds of all parties^ we suspect^ now look back with pity 
and regret. His " Reply/^ on the trial to which we refer, was 
succinct, perspicuous, and conclusive, while, at the same time, 
it was calm and dignified.' Nor were his services to the Crown 
confined to his exertions as an advocate. In the House of 
Commons he maintained his position, and defied unpopularity. 
Endowed with far higher intellectual powers than his amiable 
colleague, the Attorney-General, he voluntarily marched, or 

^ The trial of Arthur Thistlewood and others lasted from the 17th to the 
28th of April, 1820. The Solicitor-General opened the case against James 
Ings with perfect fairness, as well as simplicity and precision. His reply 
was conclusive ; and a conviction, as every one knows, followed, ride 
" State Trials," vol. xxxiii. P* 711 ; and for the Reply of the Solicitor- 
General in the case of John Thomas Brunt, vide ibid. p. 1293. Compare, 
passim^ " The Trial of Arthur Thistlewood,*' by William Brodie Gumey : 
Lond. 1820. 

* We allude to the trial of Queen Caroline, which commenced on the 
17th of August> 1820, before the Peers, in their legislative and judicial 
capacity. The Solicitor-General distinguished himself in the discussion of 
preliminary and incidental points, as well as throughout the conduct of the 
cause. His review and summing up of the evidence (28th October, 1820) 
was, even after all the fatigue, mental and corporeal, which he had under- 
gone, admirable. 

* Vide a pamphlet intituled " Pains and Penalties ; Summing up of the 
Attorney-General and Solicitor-General :" 8vo.Lond. 1820 ; and Grumey's 
** Trial of Queen Caroline :" 8vo. Lond. 1821. Compare with these ** The 
Speeches of his Majesty's Attorney and Solicitor- General, before the House 
of Lords, on the 27th of October, 1820, and the two successive days, in 
reply to the defence of Queen Caroline : " 8vo. Lond. 1820. 
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was prudently ordered to the van on all ministerial emergencies. 
Alleged grievances^ real or imaginary, were reserved for his 
official scrutiny : wrongs supposed to have been perpetrated by 
judges^ or magistrates,^ as well as those suspected to have been 
endured by prisoners/ were all, in their turn, examined and 
disposed of by Sir John Copley. On questions involving con- 
stitutional principles,^ his views were always enlightened and 
generally sound; and any measures proposed for the regulation 
or improvement of particular branches of the law were, upon 
the whole, fairly discussed by him.* He could not, however, 
shake off his professional trammels ; and scanty was the assist- 
ance which he afforded to Mr. Brougham, whose practical 
patriotism hailed, while it hastened, the dawn of that day of 
Law Reform which has since become brighter, and which is 
destined ere long, we trust, to reach its meridian. 

Upon the elevation of Sir Robert Gifford to the Mastership 
of the Bolls, Sir John Copley was appointed Attorney-General ;^ 
and, during his comparatively brief tenure of that office, he dis- 
charged the duties of his station with spirit and precision. In 
the House of Commons his intelligence and shrewdness were 
always at command for the shaping or maturing of measures, 
even though these happened to be of no great public importance ;7 
and he occasionally evinced more expertness in reconciling 

' Take, for instance, his vindication of Mr. Justice Bashe (2drd February, 
1821), and his condemnation of certain resolutions in which the conduct 
of, Chief Baron O'Gradv was impugned (17th July, 1823). 

^ On the occasion of Mr. Denman presenting a petition (27th July, 1824) 
from Charles Flint, complaining of tne conduct oi Mr. Chetwynd, a magis- 
trate of the county of Stafford, while actiug as chairman of the Court of 

3 Vide H. P. D. vol. ix. p. 1076 ; comp. ibid., N. S., vol. vi. pp. 162, 618. 

^ Vide his defence of the Constitutional Association (H. ¥. D., N. S., 
vol. V. pp. 1061, 1062 ; c©mp. ibid. p. 1498 ; and ibid. vol. vi. p. 1313) 
against the attacks of Mr. Wnitbread, and Uie opinion of Mr. Scarlett, who 
considered the association illegal. 

* We say, upon the whole; for there was apparently a want of earnest- 
ness on hb part. Vide his defence of Sir Thomas Plumer (M.R.), and the 
Lord Chancellor of Ireland (6th June, 1823). 

^ In the course of Michaelmas Term, 1824. Vide Bam. and Cress. 
Rep. vol. ii. p. 638. 

7 Vide his observations relative to certain alterations which had been 
introduced by the Duke of Athol into the criminal juiisdiction of the Isle 
of Man. 

VOL. LIV. NO. CIX. 2 X 
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angry disputants, and soothing temporary irritation,^ than 
gentleness in avoiding strife or self-restraint in quelling the 
rebellious spirit which sometimes stirred within his own breast. 
His horror of innovation, however, was, even in matters strictly 
professional, carried to excess; and we can discover, in the early 
period of his parliamentary career, the same inveterate adherence 
to ancient custom, and the same distrust of proposed alterations 
in the forms of civil or criminal procedure, which have rendered 
all his steps towards Law Reform so slow and uncertain. He 
resisted^ for example, the concession of the privilege of being 
defended by counsel to prisoners accused of felony,^ while he 
aflfiected horror at " the waging of a war of wit, ingenuity, and 
eloquence in the temple of justice." Within no other edifice 
can so sacred a contest be with more propriety carried on, and by 
no other weapons can victory so glorious be won. It is the very 
arena in which Lord Lyndhurst himself first wore the civic crown. 
On the 12th of July, 1826, Parliament was prorogued to the 
24th day of August of that year. In the meantime,' Sir John 
Copley was elected one of the representatives of the University 
of Cambridge, his colleague being Yiscount Falmerston. He 
had in his academic and professional career reflected the highest 
credit on his alma mater, and now she, in her turn, hailed 
her influential son, not, probably, without a hope that he 
might, through his position in life, enhance her charms, or, at 
at all events, would with filial piety veil any blemishes which 
time had impressed upon her venerable form ; and the intimacy 
thus revived was strongly cemented by his speedy appointment 
to the Mastership of the Rolls* — a high judicial office, which 
invested him with considerable ecclesiastical patronage. No 
profound knowledge of the abstruser doctrines connected with 
the law of real property was expected from him as an equity 

* Vide H. P. D. vol. x. pp. 597-599, for a specimen of his tact in this 
respect. 

* H. P. D., N. S., vol. xi. p. 206, sq^»; comp. vol. xv. p. 596, sqq. (26th 
April, 1826), 




[ under 

the Great Seal^of the United Kingdom of Great Britain and Ireland, c<mi- 
stituting and appointing Sir John Singleton Copley, Knight, Master and 
Keeper of the Rolls and Records of the Court of Chancery, in the room of the 
Right Hon. Lord Robert Gifford, deceasQd.'^'^Land.Gagette, 15th Sept 1826. 
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judge ;^ and; fortunately for his reputation^ Sir Robert Gifford 
haying like himself been trained to the practice of the Common 
LaW; no invidious contrast could be instituted between his pre- 
decessor and himself. The balance^ indeed^ was^ in respect of 
natural grasp of intellect, in favour of Sir John Copley. But, 
without entering into the merits of the question, which has since 
that period been discussed, as to the expediency of continuing 
the anomaly of a judge of the land having a seat in the House 
of Commons, we may remark that it might have been well, so 
far as the political consistency of Lord Lyndhurst is concerned, 
if at that crisis he had been excluded from Parliament, inasmuch 
as it was on the 6th of March, 1827, that he delivered his 
memorable speech^ against Cathohc Emancipation — a speech 
remarkable for the historical knowledge on which his various 
propositions rested, and the closeness of argument by which 
these were enforced. Dissensions in the Cabinet, on the Catholic 
question, however, were daily becoming more open and more 
serious. It is not our intention to enter into the details of the 
negotiations which ensued between the Duke of Wellington and 
Mr. Canning. It is sufficient for us to state that, when both 
Houses of Parliament met, on the 2nd of May, 1827, the sub- 
ject of this memoir arrived in state as Lord Chancellor Lynd- 
hurst ; and, having been introduced by Lords King and Howard de 
Walden, took the oaths and his seat among the peers of England.' 

' Vide " Reports of Cases argued and determined in the High Court of 
Chancery, during the time of Lord Eldon, by James Russell, Esq., Barris- 
ter-at-Law." The second volume of these valuable reports comprises the 
periods in the years 1826 and 1827, respectively, during winch Sir John 
Copley sat as Master of the Rolls. 

' Vide H. P. D., N. S., vol. xvi. pp. 906, sqq. ; and compare his obser- 
vations (18th February, 1825 ; H. P. D., N. S., vol. xii. p. 519) on the 
conduct pursued by the Catholic Association as to criminal prosecutions — 
conduct which he reprobated as being a direct interference with the due 
administration of justice. 

■ On the 12th of April, 1827, the Earl of Eldon tendered his resignation 
of the Great Seal ; but he continued, for some days, to sit in the private 
room adjoiningLincolnVInn Hall. On the 20th of April, Sir John Copley, 
Master of the Rolls, was created Baron Lyndhurst, of Lyndhurst, in the 
county of Hants ; and, on the 30th of April, the Great Seal was delivered 
to him ( Vide 2 Russell's Rep. p. 633). His decisions are to be found in 
Mr. Russell's Reports. At page 184 of vol. iii., he appears as Chancellor 
•on the 16th of April, 1828. Vide ibid. p. 286. Vol. iv. comprises exclusively 
decisions of Lord Lyndhurst. His arms are : Argent in a cross patence sa. ; 
within a bordure^ az. charged with eight escallops of the field. Crest : A 
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In the meantime^ the Ministry had resolved upon ceding to 
the Catholics their long-contested claims ; and as these were^ 
not less than our own^ the days of ''table-turning/' the Duke of 
Wellington and Sir Robert Peel^ under the influence^ perhaps^ 
of some mental impulse^ akin to that mysterious principle of 
action which Dr. Carpenter^ or any other adept in the occult 
science, would have called the " ideo-motor-power/^ had con- 
sented to abnegate the principles upon which they had, down to 
that period, uniformly acted.* They had, of course, plausible 
apologies for this defection : totius atUem injustUicB nulla capi^ 
talior est quam eorum qui, quum maximefallant, id agunt ut viri 
boni esse videantur^^ and yet Sir Robert Peel, by the forfeiture 
of public confidence and the alienation of private friends, alone 
paid the price of it. The Duke of Wellington possessed other 
high and paramount claims upon the gratitude of the country. 
Lord Lyndhurst, strange to say, outlived politically the shocks 
and continued to hold a high position in the House of Lords. 
Lord Bacon, who on more than one occasion tested the truth 
of his own aphorisms, hints at the wisdom of adhering so 
moderately to any set of principles, that a man " may be thought 
of one party and not be odious to the other,^' and recommends 
the counsel as being ^^ the best way of preferment ;" " for,'* 
adds he, " the traitor in faction commonly goes away with the 
prize.^^ That section of the Tory party which dismissed from 
its Pantheon the greatest of England^s commoners, continued 
to bum incense before the image of its idol-peer. The minds 
of the Scottish covenanters were, towards the close of the seven- 
teenth century, sadly perplexed on the subject of what they 
called " right-hand and left-hand extremes,^' and Lord Lynd- 
hurst took alternately both directions ; while, at the same time, 

dexter arm embowed in armour proper, charged with an escallop or, 
encircled about the wrist by a wreatn of laurel, vert, holding in the 
gauntlet a dagger proper, hilt and pommel gold. Supporter : two eagles 
proper collared, or, pendant therefrom an escutcheon aig. charged witn a 
cross as in the arms. Motto : Ultra pergere, 

* Vide H. P. D., N. S., vol. xx. p. 386 ; and comp. ibid. p. 1025. The 
breach between the Earl of Eldon and Lord Lyndhurst was, at this period, 
rapidly widening. The former would no longer allow himself to be 
addressed as the/Hetw? of Lord Lyndhurst. — Vide H. P. D., N. S., vol. 3 
p. 190 (3rd April, 1829). 

3 Cic. de Offic. lib. i. cap. 13. 
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his lines of policy ran parallel to one another, and the points 
in which they terminated were all respectively centres of self- 
interest. The change was perhaps, after all, nothing more than 
a conyenient recognition of the more liberal views of his early 
years ; so that he might have availed himself of the witticism 
of Bnck, the York comedian, who, when asked with reference 
to his politics, how he came to turn his coat twice, coolly replied^ 
'^ One good turn, to be sure, deserves another/' Lord Lynd- 
hurst had been distinguished by his earnest and eloquent refu- 
tation of all the pleas for concession, and all these prior refuta- 
tions he now gravely undertook to refute ^ — 

"Vlribnsaie 
Confisus periit admirandisque lacertis." 

But nihil est omni parte beatum : within the sphere of ambi- 
tion severe probation has not unfrequently to be encountered; 
and accordingly the path of Lord Lyndhurst has not always 
been strewed with flowers. The briers on which his roses grew 
were constantly piercing him to the quick. A public man must, 
in England, to be popular, be true to those principles and that 
cause through the prevalence and success of which he owes the 
social position and official influence which enable him to be, 
at will, a blessing or a curse to the commonwealth. If this be 
not admitted as a general principle, we know not how there 
can be permanent imion or energetic action amoi^ the members 
of any political body : without matured, consistent theory and 
practice, no beneflcial end can be accomplished, no pernicious 
system can be strenuously and successfully opposed; nor can 
statesmen otherwise have claim upon the confidence of the 
people. Now, with all our unfeigned admiration of Lord Lynd- 
hurst, we cannot conceal the fact, that through the whole course 

1 On the 10th of June, 1828, Lord Lyndhurst said, in the House of Lords : 
^ In my opinion, and exercising the best iudgment I can on the subject of 
their (the CathoUcs') demands, I do not think that making the concession 
demanded will have the effect of composing or tranquillising Ireland." On 
the 3rd of April, 1829, he said : ** They (the Ministers, in proposing the 
Relief Bill) had adopted a course whicn would lead to the termination of 
those mischiefs, and give to the people of Ireland tranouillity and pros- 
perity." Even as to the legal opmion which Lord Lyndnurst gave in the 
course of the debate in the vear 1829, he had ten months before (10th of 
June, 1828) given his legal opinion on the s^une topic to a diametrically 
opposite effect. Vide Annual Register, vol. bud. pp. 76-78, notes. 
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of Us lire there is visible^ as Junius remarked of the Duke of 
Grafton^s^ " a strange endeavour to unite contradictions/^ The 
son of Oceanus and Tethys, says the fable of ancient mythology, 
having received fjx)m Neptune the gift of prophecy, was wont, 
while reposing on the shore, to be consulted by mortals anxious 
about futurity; but, difficult of access, he would refuse the 
boon, and by assuming various shapes elude the suppliant. 
Lord Lyndhurst, we regret to say, appears to have been con- 
sidered the political Proteus of that era; and, amidst the general 
excitement which prevailed throughout the country at the period 
of the enactment of the Catholic Relief Bill, he was exposed to 
much acrimonious abuse,^ which he had, beyond all doubt^ 
voluntarily by his words and acts provoked. The Reverend Row- 
land Hill, having been told that it was expected he should take 
notice of some imhandsome things which had been publicly said 
of him, calmly declined to enter into any vindication of himself: 
'^I have now,^' remarked he, '^ lived a great many years in the 
world, and, having parsed through much of evil report and good 
report, I have arrived at this conclusion — ^that no man can pos- 
sibly do me any harm except myself;'^ and the accomplished 
ex-chancellor might have safely adopted that language. The 
unkindest cut of all was inflicted at so recent a period as the 
19th of June, 1849, in the House of Lords. On that occasion 
Lord Lyndhurst had, in extreme old age, been stating, with his 
usual unrivalled calmness and perspicuity, his views concerning 
the Canadian rebellion and the measures which had been adopted 
towards that colony, when Lord Campbell rose, and with some 
acerbity reminded his feUow-peer of the early opinions attri- 
buted to him, and sarcastically congratulated him upon his 
return to what Lord Campbell chose to call the ^' cause of 
Liberalism/^ nay, he was proceeding to lecture Lord Lyndhurst 
concerning his conduct with reference to the Catholic question, 
when he was, amidst a storm of voices, called to order. We 
have a perfect appreciation of Lord Campbell^s high character 
and attainments; but we cannot approve of the spirit in which 
his remarks were on that occasion conceived, and still less of his 
X>olitical prudence in attacking, without having received the 

" Vide the A^e newspaper (6th April, 1829 ; 2lBt June, 1829 ; 21st June, 
1828). 
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alightest provocation — ^for the obaervatioiis of Lord Lyndhurst 
on the relative positions and duties of a mother-country and her 
colonies were at once apposite and temperate — ^the venerable peer 
on a field where the latter was surrounded by so many firiends 
and admirers, and on which he had won so many victories. 

The Whigs remembered Lord Lyndhurst as a hopeful plant 
which had become tainted in the bud and faded : the extreme 
Protestant Tories flung him aside as having been developed into 
the flower of political apostacy. Of the two bands of foes^ the 
latter, as having been the more recently compromised, was the 
more fierce j and in its ranks were ty> be found a few irregular 
mercenaries, who ruthlessly carried their hostilities beyond 
the limits of legitimate warfare. Other causes of uneasiness 
were more secretly, though not less effectually, disturbing the 
equanimity with which he is by nature in no ordinary degree 
blessed; and these, having been topics of public discussion, 
were so fully unfolded, that they may without impropriety be 
introduced into a sketch which purports to be a faithful deUnea* 
tion of the more striking features of his lordship's professional 
and political character. We have no desire, however, 

" spargere voces 
In vulgam ambiguas :'' 

we would not revive in detail all the vague suspicions and 
uncharitable surmises connected with the prosecution of the 
Mormng Journal; and still less have we any intention to 
perplex the reader with the technicalities of that action or the 
forms which the proceedings assumed. It would be absurd^ 
however, to smother all allusion to the affair: it is a little 
episode in our legal epic, and serves to illustrate the unpopu- 
larity into which the hero had fallen with a certain portion of 
the public press, as well as the virulent spirit in which the Lord 
Chancellor was then persecuted. The charge against Lord 
Lyndhurst was, in substance, neither more nor less than that 
of corruption in the distribution of his political patronage ; the 
^st of the libel being, that he had accepted the loan of a large 
sum^ of money from Mr. Sugden (now Lord St. Leonards), on 
the understanding that the latter was to be promoted to the 

^ The sum all^d to have been borrowed was no less than 30,000/. 
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office of Solicitor-General.^ Mr. Sergeant Wilde (now Lord 
Truro) showed cause^ against the rule, which called upon 
several persons to show cause why a criminal information 
should not be filed against them for the publication of a libel 
against the Lord Chancellor ; and he was followed on the same 
side by Mr. PoUock (now Chief Baron). The offensive passage 
appeared in the form of an imaginary conversation, in the style 
of Sterne, between Uncle Toby and Corporal Trim. Mr. Den- 
man was counsel for the defendants. The Attomey-Greneral 
(Scarlett) vindicated the course of procedure which the Lord 
Chancellor had adopted ; ^d, after some remarks from Lord 
Tenterden, the rule was, upon the strength of affidavits, made 
absolute. The trial of the cause,*"* which subsequently took 
place before a special jury, excited great interest throughout 
the profession and the public; the result being, that aU the 
defendants were found guilty. 

Lord Lyndhurst, as a member of the Upper House, applied 
himself to the devising of measures for the despatch of busi- 
ness ; and during the two years which intervened between his 
accession to office and his retirement from it along with his 
political friends, in the year 1830, he introduced some plans for 
a reform of the Court of Chancery.* 

* The office of Solicitor-General is in the gift of the Crown by advice 
of the Council, of which the Lord Chancellor is a leading member. This 
piece of patronage, therefore, although nominally in the Crown, has always 
been exercised on the recommendation of the Lord Chancellor. 

> Vide the Times for 30th June, 1829 ; the King v. John Fisher and 
others. 

' Rex V. Gutch, Fisher, and Alexander. Vide Moody and Malk. Rep. 
p. 433, The present Chief Baron conducted the defence with great ability. 
Comp. the Thmes for 2drd December, 1829. The defendant, Gutch, was m 
Hilary Term following discharged on his own recognizances. The late 
Chief Justice Tindall was, on the trial, examined to prove that the para- 
graph in question had been understood, when read by him, to apply to the 
Lord Chancellor : Lord Bexley and the Master of the Rolls ^ave testimony 
to the same effect, viz., that the impression left upon their minds was, 
that, in consequence of a loan of 30,000^., the Lord Chancellor had been 
induced to recommend Mr. Sugden to the office of Solicitor-General. We 
may mention that the libel appeared in the Morning Journal for the 30th 
of May, 1829. The defendant Alexander, the editor, made an extremely 
spirited defence. 

* Vide H. P. D., N. S., 7th March, 1827 ; comp. ibid. vol. xxiii. p. 298, 
15th March, 1830. On the 12th of May, 1829, he moved the second reading 
of a Bill for facilitating the Administration of Justice in Courts of Equity. 
In illustration of the plans suggested by him for the amendment of the 
laws we may refer to the speech delivered by him on the 19th of March^ 
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The abadows which crois oar path during our progiew 
through life are not nnfirequently caused by our standing in 
oar own Ught : it was not so with Lord Lyndhunrt. Turn as 
the wheel of fortune might, a prize was sure to drop at his feet. 
He probably asked, and certainly accepted judicial office at the 
hands of that political chief whose principles of government he 
had, throughout many years, condemned, and whose measures 
of reform he was prepared to resist.^ Upon the accession of 
Earl Grey to office, in the month of January, 1831, the ci'devant 
Lord High Chancellor succeeded Chief Baron Alexander on the 
bench of the Court of Exchequer ;* afxi the duties of that office 
he continued to discharge down to the month of November, 
1834, when he again for a short period held the Great Seal.' 
Li illustration of the high judicial capacity displayed by him 
while presiding over the Court of Exchequer, it is only neces* 
sary to remind the reader of the judgment delivered by him in 
the great cause of Small v. Attwood* — a judgment to which, 
although it was subsequently reversed in the House of Lords,^ 

1830. The first Bill submitted by him was, «A BiU for altering and 
amending the Law regarding Commitments by Courts of Equity for 
Contempt, and the taking Bills oro confesso:" the second contemplated 
a consolidation and amendment of the laws relating to property belonging 
U> femes caverteSy idiots, lunatics, and persons of unsound mind : the third 
BUI was one for amending the laws respecting conyeyances and transfers of 
estates and funds vested m trustees and mortgagees. Vide, for his views of 
the nature of law amendment^ a speech deUvered by him on the 22iid of 
March, 1830. 

* Vide Law Mag. and Quart. Rev. vol. ii. pp. 472-476 ; and voL iii. 
pp. 295-297. Vide also Roebuck's *' Hist, of the Whig Ministry," et€et.yYoL i. 
pp. 326, sqq.; and the *' Mirror of Parliament," p. 507 (2nd March 1830). 

* Vide Crompton and Jerv. Ca. in Exchequer, vol. i. p. 386. He took 
Im seat as Chief Baron on the 14th of January, 1831. 

» Vide Supplement to the London Gazette for the 2l8t of November, 1834. 
He was, on this second occasion. Lord Chancellor from the month of Decem- 
ber, 1834, to the month of April, 1835. Lord Brougham resigned the Great 
Seal on the 21 st of November, 1834, and it was on the same day delivered 
to Lord Lyndhurst, who continued to hold eon^ntfy the offices of Lord 
High Chancellor and Lord Chief Baron of the Exchequer until the 23rd of 
December following. He took his seat in the Court of Chancery on the 
22nd of November. His decisions at this period begin with Mylne and 
Ke. Rep. vol. ii. p. 292. 

< Vide Younge's Exchq. Rep. vol. i. pp. 455, sqq. (1st November, 1832) 
and pp. 533, sgq. 

* Vide Clarke and Finn. Rep. vol. vi. pp. 394^ sqQ. The Earl of Devon, 
the Lord Chancellor (CottenhanO* and Lord Brougham, pronounced their 
opinions against the judgment of the Court below. Lord Wynford thought 
that the judgment of Lord Lyndhurst could not be shakeio. This cause 
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he firmly adhered, and which, on appeal, he yindicated with an 
accnracy and discrimination equalled only by the grasp of 
intellect which he brought to bear upon the hearing of the 
original argument. There was little or no diflference of opinion 
among their lordships upon any point of law. The whole case 
hinged upon questions of fact, as to whether certain representa- 
tions, verbal and written, were false and fraudulent ; and con- 
sequently it involved the careful consideration of a vast variety 
of facts and circumstances — of minute, intricate details of trans- 
actions and accounts, suggesting an endless succession of pre- 
sumptions and probabilities. To the task of calling light and 
order out of such a chaos the powers of Lord Lyndhurst were 
peculiarly adequate ; and upon no occasion throughout his pro- 
fessional life was his searching perspicacity of mind more 
vigorously called into exercise. Throughout the progress of 
this celebrated instance of litigation he commanded universal 
admiration; and, though ultimately adhering to his original 
opinion, he dissented from the views of other noble lords with 
hesitation and regret, and submitted with much good feeling to 
the reversal of his original decree. 

Then came on the era of the Reform Bill. We have no 
intention to revive by a single breath the smothered conflagra- 
tion. We would not convert biography into a vehicle of offence 
to political opinions or prejudices. We allude to the subject 
merely as having been the occasion of once more calling forth 
Lord Lyndhurst into the field, equipped to meet and strongly 
to wrestle with the mightiest of his antagonists. He took an 
active part in opposition to a measure which he deprecated, as 
being pregnant with danger to the constitution ; as being " a 
wild change'^ in the composition and character of the House of 

was argaed in the Court of Exchequer on the 21st of November, 1831, and 
twenty following days : Lord Lyndhurst delivered judgment, after a year's 
consideration, on the 1st of November, 1832. Upon appeal, the hearing 
of the cause in the House of Lords lasted, on the first occasion, during six- 
teen days, and subsequently, during thirty days. Altogether, about seventy 
days, in the Court of Exchequer and House of Lords, were occupied in the 
hearing ; the discussion during forty of those days being before the latter 
tribunal. The printed papers in this monster case exceeded 2,600 folio 
pages ; and Lord Brougham remarked that he had been furnished with 
copies of the arguments used in the House of Lords alone amounting to 
about 10,000 brief sheets. 
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Commons. It was^ however^ on the second reading of the Bill 
that he delivered the speech which commanded the admiration 
of his bitterest political enemies. Lord Brougham had^ after 
one of his greatest oratorical efforts^ resumed his seat ; and Lord 
Lyndhurst rose. The tempest had been hushed, and now was 
heard the " still small voice.^' Passions, sympathies, were now 
all silent, doing homage to the severest reason; and, if intel- 
lectual powers were unfortunately the only qualifications for 
admission to the ranks of the Upper House, the proudest of 
England^s peers might, that night, have paused before they 
touched a constitution through the portals of whidi a Lynd- 
hurst and a Brougham had found access to their councils* 

Throughout the months of April and May, 1833, Lord Lynd- 
hurst continued to join in the discussion of various minor 
measures connected with the general business of the country^ 
as well as with the amendment of the laws.^ 

During the administration of the Duke of Wellington, between 
the close of the year 1834 and the spring of the year 1836, Lord 
Lyndhurst, as we have already hinted, held the Great Seal. 
Another change, however, was approaching ; and on the disso- 
lution of the Ministry, in the month of April, 1835, he once 
more withdrew from the woolsack.^ But upon the formation of 
the Melbourne Ministry, the ex-chanceUor, far from relaxing his 
exertions, became more than usually vigilant in ascertaining and 
expounding the real nature and tendency of the various mea- 
sures submitted to the consideration of the Legislature. It was 
far more congenial to his nature and habits to criticize plans 
suggested and matured by others, than to (mginate any compre*- 
hensive scheme of reform, by which the constitution, civil, eccle- 
siastical, or strictly legal, might be improved. Whatev^ he 

^ Fide^ for instance, H. P. D. vol. xviii. n. 790, for his statement of the 

Srinciple of the Limitation of Actions Bill ; his objections to the Local 
urisdiction Bill ; Und. pp. 868, sqq, (17th Jane, 1833) for his objections 
to the Local Jurisdiction Bill ; compare p. 1062, and particiQarly p. IIIB, 
Fikfo also (4th July, 1833) his views with reference to the will of Mr. Thel- 
Insson, — a will founded on selfish vanity, its object being to identify the 
name of the testator, after the lapse of a long period, with matchless wealth. 
^ On the drd of April, 1835, tne Ministry had been left in a minority on 
Lord John Russell's motion as to the state of the Irish Church ; and, upon 
the 8th of April, the Duke of Wellington informed the House of Lords tnat 
Ministers had resigned. 
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sive without being loose or conj&ued; niinute and yet not triyial 
or tiresome^ these orations — ^for such they may be called — ^are 
striking examples of the grasp of Lord Lyndhorst's mind, of his 
extensiTe and accurate knowledge, of his powers of arrangement, 
and the simple vigour of his style. Though studiously calm and 
dispassionate in tone, there are interwoTen passages of grave 
rebuke and severe sarcasm ; for the spirit of even Lord Lynd- 
hurst, placid and impenetrable while basking in the sunshine of 
office, became restless and ruthless while brooding over the 
opposition benches. No sooner was a political foe at the helm 
of affairs than he waved his divining-rod to evoke the tempest. 
Who can have forgotten, for instance, the scene which occurred 
in the House of Lords ^ respecting the appointment of Viscount 
Ebrington to the office of the Lord-Lieutenancy of L*eland 7 
Lord Lyndhurst fastened upon words,^ which had dropped from 
the recently-nominated viceroy, which,he conceived, incapacitated 
the noble lord for a due discharge of his high office ; whereupon 
the Marquis of Lansdowne, by way of retort, reminded his 
adversary, that if any man was interested in not having par* 
ticular expressions selected for remark without their context, in 
proof of disqualification for office, that individual was Lord 
Lyndhurst himself.* 

A thrust, however, which could be dexterously parried by the 
cool self-possession of the Marquis of Lansdowne, was fatal to 

» On the 28th of February, 1839 (H. P. D. 3rd ser. vol. xlv. p. 950). 

^ Viscount Ebrington had, in the course of a debate, stated that although 
he did not approve of the Insh Tithe Bill, he should support it ; and why ? 
** Because," said the noble lord, " I consider that the efiect of it will be to 
render the war which is now raging against the Protestant Church of 
Ireland more formidable." Compare, however, the speech delivered on the 
4th of March, 1839, by Viscount Ebrington, in wnich he explained the 
language imputed to hun. Lord Lyndhurst, however, persisted in vindi- 
cating the course which he had pursued. 

^ This palpable hit was in allusion to the alleged fact of Lord Lyndhurst 
having, while a member of the House of Commons, applied the word 
*' aliens" to the people of Ireland. Lord Brougham advanced to the rescue 
of his friend, and stated that the difference of the two cases was simply this, 
-rthat Lord Lyndhurst had denied having uttered the language imputed to 
him ; whereupon the Marquis of Lansdowne remarked, that the noble and 
learned lord (Lyndhurst) "had not denied a word of it." The statement 
df the Marquis of Lansdowne, so far as our knowledge extends, was correct. 
There had been attempts at explanation of the offensive expressions ; but we 
are not aware that tne noble lord had explicitly denied the truth of the 
allegation that they had dropped from him. 
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the more ardent temperament of Yiscoimt Melbourne. Lord 
Lyndhurst having, exactly twelve months before ^ the skirmish 
to which we have now alluded, called the attention of the peers 
to the evil effects inseparable from the system of solitary confine- 
ment pursued at the Millbank penitentiary, the Minister thought 
proper to characterise the statement as '^calm and artJiiV '^ I 
hope/' replied Lord Lyndhurst, accompanying the words, which 
fell from him in the blandest tones, with one of his most con- 
temptuous smiles, '^that the statement I made was calm; but I 

assure your lordships that it was not artful That the 

noble viscount, and the other members of the Government,'' 
continued he, with a look of scorn, " should be ignorant of the 
facts contained in the statement which I made, only proves that 
they are as ignorant of their domestic duties as they are inca- 
pable of managing the colonial affairs and foreign relations of 
the country." Lord Melbourne, stung by this remark, com- 
plained with warmth, as he had already done, of the course taken 
by Lord Lyndhurst in provoking a discussion on topics of which 
due notice had not been given to the Government, " I wish," 
exclaimed he, in a paroxysm of rage, ^'that the noble duke 
(Wellington) had been here;" then, turning towards Lord 
Lyndhurst, he continued — " the noble duke would have sooner 
cut his right hand off, than have taken such a course as that 
taken by the noble and learned lord : the noble duke is a gentle- 
man ; the noble duke is a man of honour." Suddenly a cloud 
settled over the features of the insulted peer : the compression of 
the lips, and the gleam of the eyes, revealed the thunder which 
was sleeping within. A dead stillness reigned throughout the 
house. Lord Lyndhurst rose &om his seat, and spoke in a calm, 
firm tone : — ^' The noble viscount says he wishes the noble duke 
had been here, because the noble duke is a gentleman, and a man 
of honour. That observation, which is true of the noble duke, 
was applied by the noble viscount in such a manner as to bear 
a different construction when applied to others : I beg an 
explanation." Lord Melbourne would have shrunk from grap- 
pling with his strong antagonist. '^ When I said that the noble 
duke," remarked he, ^' was a gentleman and a man of honour, I 
* 26th February, 1838. Vide H. P. D, 3rd ser. vol. xli. pp. 93, sqq. 
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did not say that anybody else was not a gentleman and a man 
of hononr/' This paltry subterfuge was of no avail. "The 
words/' rejoined Lord Lyndhurst, " are capable of a particular 
construction : again I ask the noble viscount what he meant by 
them/' The Plremier not having risen to answer the question. 
Lord Lyndhurst quitted his seat, and was in the act of leaving 
the house, when Lord Brougham — ^the only man, probably, who 
might with safety venture to interfere, for 

"'Tis dangerous when a baser nature comes 
Between the pass and fell incensed points 
Of mighty opposites "— 

started to his feet, and entreated his friend to remain. The 
latter resumed his seat. A few remarks then dropped from 
Lord Brougham. Lord Lyndhurst once more rose, and with a 
look and tone which could not be misinterpreted, demanded an 
explanation. '^ I must insist on knowing," said he, " from the 
noble viscount, whether he meant to convey an imputation on 
my character ; whether he meant to say that I am not a man of 
honour." Lord Melbourne's better feelings had speedily pre- 
vailed. He admitted that he had allowed himself to be carried 
away by passion. " I do not recollect " — such was his con- 
fession — " what I said : I do not know what were the words I 
used in the excitement of the moment; but I distinctly state, 
that if I said anything in reference to the noble and learned 
lord, to the effect that he had acted unlike a man of honour, or 
in any way unbecoming a gentleman, I most fully retract the 
words." Lord Lyndhurst immediately declared that he was 
satisfied. 

Nor were these random attacks upon the Ministry : his alacrity 
at self-defence was not without its object. No man had less 
veneration for the maxim of Cicero, ^' Vult plane virtits honorem / 
nee est virtutis ulla alia mercesP ^ The dreary defiles of the 

^ De Republic^, iii. 20. The generous sentiment of the Roman orator 
met with no response in the breast of Lord Lyndhurst, whose whole nature 
was in unison with the more practical reflection of Massinger, in (if we 
mistake not) his " Fatal Dowry : " — 

** In this avaricious age, 
What price bears honour \ Virtue ? long ago 
It was but praised, and freezed ; but now-a-days 
'Tis far more cold, and has not love nor praise. ' 
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eppositicMrL bendies presented to his eye only '' a boundless am- 
Ingnity of shade/' firom which he would gladly have escaped, 
eren while he found it a conyenient ambush from which to 
axmoy the enemy. The CaUnet was not strongs and unfortu- 
nately it was most yulnerable in its very head. From every 
new assault it retired in a more crippled condition : the whole 
bo^ had become aick^ and the whole heart faint ; and the wily 
politician saw that a few well«-directed blows would induce a 
general debility and a speedy dissolution. The storm of Catholic 
Emancipation had long ago been hushed : the last echoes of 
Parliamentary Reform had gradually died away ; and the wailings 
ef Richard Cobden had not yet broken on the ear. Lord Lynd«* 
hurst knew^ ther^ore^ that no season could possibly be more 
opportune for a return to office. If the Cabinet of Lord Mel« 
boome could only be broken up^ he might anticipate another 
kng reign in high office, with all its attendant blessings. We 
do no injustice to Lord Lyndhurst while we trace to no more 
disinterested motives his wondrous activity at this period — 
activity, too, which proved successAil, He attained his ends ; 
he once more realized the object of his ambition. 

Parliament having met on the 19th of August, 1841, the 
Ministers of the Crown found themselves, in the course of a few 
days, in a minority on the terms of the Address in answer to 
the Speech from the Throne ; and on the 80th of Ihe same 
month. Lord John Bussell stated in the House of Commons^ 
that Ministers had, in consequence of their defeat, resigned. 
The arrangements of the new Government having been com* 
pleted. Lord Lyndhurst appeared, for the third time, as Lord 
High Chancellor of England.^ At this period^ his attention 
was, with few exceptions, specially devoted to the discharge of 
his judicial duties; and his speeches in the House of Lords 
became more intermittent. 

^ He continued to hold the Great Seal from the month of September, 
1841, to the month of July, 1846. The cases decided by Lord Lyndhurst 
durins' his last tenure of office are reported by Thomas Joddrell Phillips, 
Esq., Barrister-at-Law. 

^^ In the meantime, however, his University had not been forgetful of 
him ; for, in the year 1840, he had been, a&r a contest in which Lord 
Lyttelton was his opponent, elected Lord High Steward. Lord Lyndhurst 
had 923 rotes, while Lord LytteUon reoeived 457 votes. 
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The change of pomtion vas regarded by all who knew Lord 
Lyndhurst as the certain precarsor of a change of opinion^ and 
the process of political transformation was not^ on this occasion^ 
either slow or doubtful; for, in the beginning of March, 1842, 
Lord Campbell, on presenting his Bills relating to the Appellate 
Jurisdiction of the House of Lords, and other legal improve- 
ments, discovered, to his mortification, though probably not to 
his surprise, that Lord Lyndhurst, now that he was warm in 
office, had become cool in many other respects. Indeed, the 
latter presumed even to taunt Lord Campbell as being importu- 
nate on the subject of law amendment, simply because he hap- 
pened to have at that time^ nothing better to do. Nor was this 
the only field of legislation in which the weak points of the 
Chancellor were laid bare and exposed to public view by his 
sturdy assailant. All must remember the struggle between 
certain ecclesiastical parties which took place in Scotland with 
reference to the settlement of parish ministers, and the utter 
failure of Lord Aberdeen's inept and ill-fated measure. The 
interests of the Church of Scotland had been wantonly put in 
jeopardy by an arrogant resistance to a judicial decision of the 
highest tribunal in the land ; and, while Lord Brougham, Lord 
Cottenham, and Lord Campbell condemned the measure as a 
compromise of the rights of the Church of Scotland, as well as 
an insult ofiered to the Court of Session, Lord Lyndhurst sup- 
ported the measure, probably because he was indifferent about 
any results which it might have in the northern quarter of the 
kingdom. '^ The noble lord on the woolsack '' — ^this was another 
smart hit from Lord Campbell — '' appears to have received some 
sudden illumination with respect to this subject. On a former 
occasion he expressed his entire and decided approbation of the 
judgment in the Auchterarder case, and not only of the judg- 
ment, but of the reasons on which it was founded. These 
reasons were, that the Church was, in reality, possessed of no 
such power as the noble and learned lord now found it had 
exercised from time immemorial.'' Lord Campbell fiirther 
remarked, that ^'he could not remember any instance in which 
expediency had so triumphed over fact ; and expressed his amaze- 
» Ist March, 1842. 
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laeai at. tbe BoUe lord's (Lyndbiinit'i^ mngular change of 
opinion.'* 

Althoogk Lord LTudhunt continued^ throughout the years 
1843 and 1844^ to take his share in the discasaion of some 
minor questions^ nothing new occurred to illustrate his character 
er to indicate any recent phase of his sentiments. Extending 
our retrospect even no further than to these two instances of 
laxity of principle^ he must have been conscious^ we conceive^ 
that with all his acuteneas^ grasp of intellect^ and various infor- 
mation, no authoritative weight could be attached to any speech 
which he delivered.^ Fortunately for himself^ he had no longer 
temptation to join in warm debate. Advancing old age and 
sat^d desire* had combined naturally to check lus aspirations 
and chs^ten his temperament. His public appearances^ except 
in his judicial capacity^ became^ week by week^ more rare and 
ioucidental/ iilthough certainly the persecutor continued to be 
(H»,^ track*' He occasionally, however, went forth to battle 
^.at) his xvitlyB. dignity and with much of his pristine strength. 

^* We have seen that he at one time opposed and at another time sup- 
^rted the Catholic Relief Bill; and we admit that he denied having 
altered his coarse for the purpose of retaining possession of office (24th 
Fehruary, 1885). On the 24th of June, 1887, he expressed a hope that no 
countenance would he given to the alarm and apprehension to which the 
Church establishment was exposed^ and that ^ perfect security would be 
afiPorded to the Protestant faitn, to which the people of this country were 
sa strongly attached." Even at so late a period as the 22nd of July, 1851 
TH. P. D. vol. cxviii. pp. 1228, tqq*)^ when the Ecclesiastical Titles 
Assumption Bill was under discussion, he made a last attempt to prove 
that perfect harmony reigned through all his words and acts with reference 
to the Roman Catholics ; while, at the same time, he expressed his inten- 
tion to vote for the second reading of that Bill. He warned the House 
against the designs of the Catholic Church. He would rescind nothing 
which had been already done ; but he was not prepared to go a single step 
further. 

The tide of Liberalism, however, which thus seemed to be ebbing, so far 
as the influence of Lord Lyndhurst extended, from Popery, was^ ere long, ta 
turn, and. flow copiouslv in upon Judaism (4th of May, when the case of 
Mr. Salomons was under consideration). Vide also the speech of Lord 
liVndhurst on the 10th of March, 1845, when he moved the second reading 
of the Jewish Disabilities Removal Bill. 

' **Ihave not been in the habit," said he. on the Idth of June, 1849, 
* for many years of addressing your lordships. 

* Vide a straightforward statement made by him (28th of August, 1846X 
in answer to some reflections which had been cast upon him, according to 
the reports of the public press, in the House of Commons respecting the 
exercise of his official patronage. 
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He nevor ceaised to i^stoli over all important l^gisl^ye enact* 
ments connected with the regulation of the multifarious inte** 
rests inseparable from the administration of affairs throughout 
so Yast an empire as that of England.^ In proof of the unim- 
paired vigour of his faculties^ it may be sufficient to refer to the 
judicious exposition given by him^ of the duties incumbent oil 
those refugees who seek the protection of EngUsh law and enjoy 
the blesnngs of English freedom. Their conduct^ he conceived^ 
ought to be inoffensive^ and not sudi as to embroil with foreign 
states a land in which they^ exiled^ find an asylum and a home* 
We might pointy likewise, to Ids masterly elucidation of ihti 
daimsof the Baron de Bode, a topic involving various com{ritex 
details, all of which were analysed, arranged, and weighed bjr 
Lord Lyndhurst, unassisted though he was by relEerenoe to a 
single note, with a promptitude and precision which have rarely 
been equalled.' During the last two years he has nevar lost 
sight of the leading events connected with and the vast inte* 
rests involved in the settlement of the Eastern Question. FnMn 
the day on which he first publicly announced the construction 
which he had given to a passage in the Circular Note of Count 
Nesselrode, to the effect that the Russian forces would not quit 
the Danubian Provinces until the Forte complied with the 
demands of the late Emperor Nichcdas, and the united fleets of 
England and France had left the Turkish waters, down to tl^ 
mQst recent events which have sjurung out of our fordgn reki» 
lions. Lord Lyndhurst has displayed extensive and accurati^ 

* Vide his remarks (18th of Jane, 1861) during the debate on the IrisK 
Leasehold Tenure of Lands Bill ; as to the interest which he took in the 
progress of Lord Campbell's Bill for the Registration of Assurances, vide 
H. r. D. vol. cxvii. p. 977 (19th of June) ; for his jealous defence of the 
privileges of the House of Lords, vide ifnd, (23rd of June, 1861). On the 
i8th of February, 1862, he proposed a measure with a view to facilitating 
parliamentary proceedings ; ana on the 30th of March, 1862, he drew atten- 
tion to the expediency of reviewing the course of judicial proceedings in 
matters of lunacy. Vide also his inquiry (3rd of March, 1861), and a short 
discussion which he originated on the 20th of July, 1866. 

* He alluded particularly to an association in London called the " Cen- 
tral National Italian Committee,*' to a second known as the ** Central 
Democratic European Committee,'* and to a third designated the " Central 
Committee of Hungarian Refugees." 

8 We might likewise allude to the admirable judpnent delivered by him 
in the case which is known to lawyers as the ** Bndgewater Case." Vide 
Times^ 20th August^ 1863. 
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informfttion, while his concliinoiis based (m imelk knowledge 
have commanded the assent of even pdlittoal antagomste.^ I& 
the month of February^ 1854^ he called Attention to the cele- 
brated Vienna Note ; and^ on the 10th of Aprils heinqnired as to 
the tmth of the report that the Russian Government had seised 
not only the property of Sir Hamilton Seymour, but that like- 
wise of Lady Seymour, at St. Petersbui^ : '^ If this be true/* 
said Lord Lyndhurst, ^ it is a gross violation of the admitted 
law of nations, and ought to exclude Russia from the class of 
civilized nations ;" and the subsequent progress of ev^its seemed 
only to keep alive his interest in the affairs of the East. His 
speech,^ for example, on the convention between Prussia and 
Austria was, in all respects, worthy of his palmiest days. His 
anxiety concerning our military operations became apparent at 
the very commencement of the present year; for he watched 
with suspicion the conduct of the Ministry, while, at the same 
time, he was extremely unwilling to embarrass it by any hostile 
movement during a period of diflSculty and danger. Having; 
on the 25th of January, given notice of his intention to move a 
resolution, the discussion of which might have disconcerted 
Ministers, he, on the 8th of February, withdrew it. In the 
meantime, his solicitude for the efficiency and comfort of the 
army had not abated,* nor were his suspicions of Prussian policy 
allowed to sleep.* He disclosed to the eye of Europe the irre- 
solution and duplicity of Prussia ; and on no occasion, through- 
out the whole of his long career, have Lord lyndhm^st^s high 
intellectual powers more conspicuously shone. (Conscious of 
the importance of this country having a clear view of the actual 

^ On the 12th of July, Idod, Lord John Russell having, in the House of 
Commons, thrown some doubt on Lord Lyndhurst's construction of the 
Circular alluded to, the Earl of Clarendon admitted that his colleague, at 
the time when he made the observation, had not attentively read the Note : 
Lord Clarendon, to some extent, concurred in the view which had been 
taken of it by Lord Lyndhurst. 

3 On the 19th of June, 1854, vide Times for 20th of June, 1854 ; and 
** The Eastern Question : being Substance of the Speech delivered in the 
House of Lords, on the 19th of June, 1854, by the Right Hon. Lord Lynd- 
hurst. London: 1854." 

» Vide H. P. D. 23rd February, 1854, 

* ^Fide hifi remarks, 2nd March, 1855. 
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poskioni of Proflaia wHh aefeifinoe to the late inept negotialaiuiii 
at Vienna^ he presented her policy in its tme light. The outr 
liiate boore dieimpiew of hia bold and steady hand« The object 
of Bn«ia was, he stated, the poeseasion of Constantinople, and 
ihe overthrow of the Ottoman Empire ; and he regarded the 
coondnctof Fmni&tobesudi aa to favour the prosecuticm of that 
iniqaitous design. He, with hb usual unrivalled perspicuity and 
simplicity, took a rapid review of all the documents emanating 
from the Prussian Cabinet and acts done by it, anterior to the 
invasion of the principalities, by way of proving that throughout 
all the transactions it had uniformly pursued the same crooked 
line of policy. He reminded that Power that similar features 
€i State-policy had been displayed by her as far back as the 
year 1794. He unveiled her diplomatic contrivances. He 
expressed a belief that the interests of Germany are more closely 
involved in the conduct which she chooses to pursue than axe 
those of the Western nations. He branded the Government of 
Prussia at having been the originator and instigator of the par* 
tition of P<dand — the most nefarious political trauaaction that 
ever occurred — ^and proclaimed that, down to the present day, 
all its public acts had been of the same unscrupulous character. 
Not long afterwards,^ he threw Austria into his crucible^ and 
put her through an equally severe ordeal. His censure, how- 
ever bitter in its spirit, was conveyed in a calm and dignified 
tone, which formed a striking contrast to the coarse abuse 
which had been lavished upon Austria in the Lower House and 
through the public press. In his rebuke he blended the accu- 
racy of the judge with the diction of the orator. In a strain of 
unbroken discourse he rivetted the attention of the House of 
Lords ; and yet there was no violent invective with a view to 
rousing indignation against the misdeeds of either of these two 
Powers. The facts were so striking, and were all so admirably 
arranged, that Lord Lyndhurst attained his object through the 
medium of consummate rhetorical skill. 

Few men, probably none, have filled so many high and honour- 

^ 19th of June, 1855 : vide particularly his speech on the 25th of 
June, 1855. 
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aUe offices in the State/ or duduniged. the duties attached to 
these with more enlightened energjr or more fiMcinating courtesjr* 
He has built np for himself a name md a peerage, although not, 
it is said, a fortmie oommensuraie to his rank, his merits, and his 
toils. In the House of Lords he succeeded to much of the in-^ 
fluenoe which had been enjoyed by the Duke of Wellington ; 
and even now he is still '^ the old man eloquent/^ W<»dsworth^ 
in one of his Sonnets, has written — 

** Men are we, and most grieved when even €he shade 
Of that which onoe was great has passed away ;** 

but, advanced in years though Lord Lyndhurst be, such language 
is wholly inapplicable to him. He still survives in aU his sub- 
stantial majesty. He has carried with him into comparative 
retirement that activity and penetration of mind which he has 
throughout a very long life pre-eminently displayed; and we 
rejoice to think that, while we write these lines, so vigorous is 
his health and so buoyant his spirit that, in the society of those 
whom he loves, he is enjoying the rich and varied feast which a 
man of high intellect and refined taste cannot but derive from a 
tour on the continent of Europe. 

' Lord Lyndhurst, we have seen, has always been remarkable 
for the ability displayed by him in summing up into one com- 
pact form the various details and the scattered evidence illus- 
trative of protracted and intricate transactions. Without affect- 
ing to possess, in any degree, the focal power which rendered 
his statements models of forensic and judicial composition, we 
may, while drawing to a close, be permitted to cast another 
glance over the facts which have been narrated and the features 
of mind which we have caught, with a view to reflecting from these 
pages the more deeply marked lineaments of his character. The 
outline of the portrait may appear sometimes hard and irregular, 
but it has been faithfully sketched : the colouring is true^ 

' Looking at his academic and literair hononrSy we find him to be B.A. ; 
M.A. ; Fellow ; D.C.L. ; High Steward ; F.R.S. 

In the nrofessional and civil department of his life, his progress is ttius 
distinguished :— -M.P. ; K.B. ; Sergeant ; King^s Sergeant ; Chief Justice 
of Chester ; Solicitor-Greneral : Attorney-General ; Master of the Rolls : 
Lord Chief Baron of the Exchequer ; Lord High Chancellor, three aeveral 
iimes; and Privy Councillor. 
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thovgh it occasionally presents glaring contrasts. It has been 
oar aim rather to recal the materials with ivhich he has himself 
fomidied ns^ than to dogmatize npon the incidents which hare 
been recorded. As the fossil-ink peculiar to the mollusc oepha- 
lopod has^ according to naturalists, been occasionally found in 
so perfect a state cmF preservation, that a portion of the mine* 
ralized fluid has actually served as a pigment wherewith the artist 
portrayed the animal, so the form and colour of this outline 
have been supplied by Lord Lyndhurst himself. We have 
allowed his character to be, as it were, self-developed, and have 
endeavoured to fasten its tints before they have for ever passed 
away. We would neither be lavish of panegyric on the one 
hand, nor, on the other, would we indulge in diatribe. Under 
such influences biography becomes an illusion, and history itself 
a snare. 

The high faculties with which Lord Lyndhurst had been by 
nature endowed were, from his earliest years, assiduously cidti- 
vated by voluntary submission to a course of the severest disci- 
pline, conducted through the careful use of efficient means to 
the attainment of the best intellectual ends; so that, even prior 
to the close of his academic career, a broad and solid foundation 
had been laid by him for the massive structure which it was 
destined to support. Continuous perseverance in the acquisition 
of knowledge, whether useful, ornamental, or only elegant and 
amusing, guarded him in youth against mental sloth : his occu- 
pations, too, though varied, were never desultory. A spontane- 
ous, cheerful devotion to the study of the exact sciences so 
braced his intellectual powers, that lighter and less severe pur- 
suits were shaped into order and mutual harmony ; and accord- 
ingly, though steadily mastering many accomplishments, all 
these took the impress of his well-trained mind, which, in its 
turn, acquired increased flexibility and strength. The plants of 
scientific knowledge and accurate scholarship which he had thus 
been cidtivating bore, ere long, their natural and rich fruits — 
precision of thought and apt simplicity of diction. His legal 
and political speculations were seldom tinged with the colouring 
of imagination : he seemed to be jealous of elaborate ornament^; 
lest it should conceal or mar the clear sharp outline which pure 
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reason had defined. Neither was the ear laden nor the under.- 
standing bewildered byyerhal or logical exaggeration: not a 
phrase escaped from him akin to the copious rotundity which 
false taste admires. '' No man/^ said Lord Brougham/ with a 
generous appreciation of his noble friend^s powers, '^ expresses 
himself more clearly; I may say, few men think so well on any 
subject to which he applies his vigorous understanding.'^ 

His speeches at the Bar were at once concise and lucid, chaste 
and elegant : the same simple style pervaded his parliamentary 
orations; and yet neither in the one sphere of exertion nor the 
other was a dull surface presented to the eye. His addresses, 
though smooth, were relieved by sparkling points : at the Bar 
as well as in Parliament he was — 

" Though deep yet clear, though gentle yet not dull, 
Strong without rage, without overflowing full." 

These attributes, too, in themselves invaluable to one who was 
more distinguished for expertness as an advocate than for the 
profoundness of his knowledge as a lawyer, were all infinitely 
enhanced by the affability of his maimer. No man possessed 
more of the quality which the Circassians call titlu-dil, that is, 
8weet-tongv£ or fair speeches : he was courteous to all, even to 
political foes — offensive towards none : no envenomed personality 
tainted either his heart or his style ; indeed, cold sarcasm appears 
to have been, more than coarse vituperation, congenial to his 
nature. The general effect was completed by the charms of his 
personal gracefulness. Imposing in stature and grave of aspect, 
he yet won the confidence of all who approached him ; external 
dignity being shaded and softened by ineffable blandness. Such 
a man, at the epoch especially when he first entered upon public 
life — a period during which Europe was writhing in political 
throes — could scarcely fail to assume a high position among 
English advocates and the representatives of the English people; 
for in him the boldness of the tribime was tempered by the 
calmness of the orator. 

Proud of the profession to which he belonged, and impatient 
of encroachment upon its privileges, he has at the same time 

» 7th of June, 1839. 
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emer been jealous <^ iU undue preponderance in the State. Im- 
preseed witk a deep sense of the influence, for weal or woe, of 
the menabers of the English Bar, he has always professed anxiety 
that its honour should be unsullied, and that the talents and 
TOtues embodied in it should be developed on the side of social 
order and happiness. '^ In trying and troublous times,'^ said 
he, '^ there is no body of men so powerful for good or for mis- 
cfaief-^actiire, restless, ambitious, intelligent, acute, prepared for 
public life by previous habit, education, and discipline — ^there is 
no imprudence greater than to throw the whole force of this 
formidable class into the democratic scale/' Lord Lyndhurst 
might himself have sat for the portrait \ and from an early period 
of his public career, he, true to the tenor of his own admonition, 
has contrived again and again so to adjust the balance, that his 
eye might watch and his hand might tamper with the scale in 
which the golden weights were to be found. 

The decisions delivered by Lord Lyndhurst, whether while 
presiding over the Court of Exchequer or the Court of Chancery, 
gave, beyond all doubt, very general satisfaction. His progress, 
though slow — in consequence, perhaps, of his strictly business 
habits being in some measure desujtory — ^was steady and sure. 
His cool, dispassionate mind embraced the merits of each case, 
as it was imfolded to him, with a quickness of apprehension 
amounting almost to intuition. Impartial, patient, affable, he 
proved that affected sternness is not inseparable from the dig- 
nity of the Bench ; and that, conscious of his strength, he might, 
without sacrificing self-respect, or degrading judicial rank, be 
condescending and kind. Imperiousness towards counsel, soli- 
citor, or suitor,* was utterly alien to the nature of Lord 
Lyndhurst. 

While we have a perfect recollection and a just appreciation 
of any improvements which Lord Lyndhurst may, from time to 
time, have suggested, or even incidentally contributed to pro- 

* Mr. Cleave, who, on being tried in the Court of Exchequer, atted as 
his own counsel, having begun his speech by remarking that, before he 
sat down, he should, he feared, give an awkward illustration of the truth 
of the old adage, viz., that he who acts as his own counsel has a fool for 
his client, " 0, Mr. Cleave," said the Lord Chief Baron, " don't you mind 
that adage ; it was framed by the lawyers" 

VOL, LIV, NO. CIX. 3 A 
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mote^ in the ancient legal system of England^ and admitting, 
as with Lord Brougham we do^ that any objections on the part 
of Lord Lyndhurst to measures of law amendment were stated 
by him in a candid spirit and with calmness of temper^ still, it 
is impossible to resist the impression that his movements in that 
direction were far from being spontaneous or steady ; and, as 
unfortunately at those very periods of his career when by his 
connection with Government he enjoyed the most favourable 
opportunities for promoting such schemes he uniformly con- 
trived to find a pretext for inertness in the cause, he exposed 
himself to castigation at the hands of men infinitely inferior to 
himself, but who neither could nor would shut their eves to the 
abuses which had crept into the practical administration of 
English jurisprudence. He was, no doubt, aware that the most 
beautiful structure, if so neglected as to be overrun with rank 
and noxious weeds, may be mistaken for a ruin and be con- 
sidered useless for the common purposes of life ; and accordingly 
he occasionally put forth his hand to remove extraneous incum- 
brances and reveal the strength and grandeur of the building. 
Our legal system, he well knew, is, though certainly not 
paradisaic, a tree of the knowledge both of good and evil ; but 
wisely he would not root it up : nay, he was by nature and habit 
more inclined to add something new than to extirpate anything 
old. Fresh twigs he would here and there engraft, but it was 
with reluctance that he consented to the amputation of this or 
that rotten limb ; and the operation, if undertaken by him, was 
not unfrequently so mischievously performed as to shake dust 
into the eyes of the gaping multitude. 

In Parliament, as at the Bar, he was self-possessed and cool, 
though impressive. Even his personal appearance at once caught 
the attention of a stranger. His physiognomy bore the impress 
of powers and habits of deep thought. The forehead high and 
ample; the eyebrows shaggy and prominent, beneath which, in 
his earlier days, flashed two keen and sparkling orbs ; the mouth 
indicative of firmness and quiet decision of character ; and the 
scowl which occasionally stole over the sunshine of his placid 
countenance — ;all attracted the gaze of the spectator. As an 
orator, he was in attitude and action graceful ; and thus the 
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fringe^ as it were, of his speeches, added materiallj to the effect 
produced. Those who have heard and seen Lord Lyndhurstj 
while delivering one of his most elaborate orations in either 
House of Parliament, and who have subsequently read even an 
accurate report of the sentiments and language which fell firom 
him, must be conscious that opinions and trains of reasoning 
which won their assent have, on calm reflection, and when no 
longer under the spell of the voice and manner of the orator, 
appeared dubious or erroneous. The weft and woof of the 
speech were still the same ; but the ornaments which concealed 
or drew away the eye from its defects had been withdrawn. A 
vein of irony, too, lay concealed beneath the smooth surface of his 
manner ; and, as Chinese jugglers extract from the mouth yard 
after yard of silk ribbon, glittering with sharp-pointed needles, 
there lurked beneath the passionless courtesy of Lord Lyndhurst 
contemptuous indifference or stinging sarcasm. The matter, too, 
of his speeches was in perfect harmony with the mode in which 
they were delivered. He could, like Lord Loughborough, sepa- 
rate with ease the lawyer from the statesman. He was exceed- 
ingly specious ; and that the pleasing harmony might be 
unbroken, he had recourse, as occasion required, if not directly 
to the miggestio fcdsi, to, at all events, the suppressio veri. He 
was a consummate actor. Even rival performers ventured occa- 
sionally to tear off the mask, and then he was disconcerted. In 
the presence of honest politicians of either party, he had a 
difficult part to play; but he generally, with matchless skill, 
finished it with Sclat. He must, however, have frequently felt 
the — ^politically speaking — moral superiority of men who had no 
pretensions to vie with him in intellect or attainments. Honesty, 
even in public men, is, after all, the best policy. The counter- 
feit, in the presence of manly, patriotic independence, is, sooner 
or.later, as the serpent- rods of the magicians were swallowed up 
by that of Moses, certain to be abashed and destroyed. Rarely, 
indeed, has any one entered the British House of Commons so 
richly endowed with all the qualities which might have encou- 
raged him to pursue, with unbending integrity, an honourable 
career. But on party emergencies, to which more self-denying 
politicians must have yielded. Lord Lyndhurst, through flexi- 
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bility of principle^ prerailed. At no crisis of public affairs have 
his views risen above personal exaltation ; nor was he encum- 
bered with nice scruples as to the means by which his ends were 
to be attained. Pew men can with more accuracy interpret the 
meaning of the language uttered by a master of the art in which 
Lord Lyndhurst himself excelled^ and in the character of no 
modem politician can be found so apt an illustration of its 
truth.^ By alternate menace and concession he has laboured 
sometimes for evil^ though more frequently for good ; but always 
having at heart rather his own immediate interest than the 
prosperity and glory of the State. Strangely indeed would 
sound upon the ear the noble language of Cicero,* if it were 
heard dropping from the lips of Lord Lyndhurst : " Vtrtute enim 
gubemante rempublicam quid potest esse praclarius quam is qui 
imperet aliis, servit ipse nuUi cupiditati" Improved combina- 
tions of the social system, and wider expansion of principles of 
jurisprudence, were viewed by him with cold suspicion. Through- 
out his entire public life Lord Lyndhurst has, at the bar or in 
the senate, in open debate or secret intrigue, been carrying on a 
struggle for personal promotion, and not unfrequently has he 
expended a vast stock of precious strength for the accomplish- 
ment of comparatively inadequate, if not paltry ends. The bare 
idea of political consistency must, to a mind under such influ- 
ences, and at a period of our history during which political 
opinions rose, or rather were allowed to sink, to violent preju- 
dices, have appeared as an impossibility — ^an absurdity. Poli- 
tical differences, like dissensions in private life, are, no doubt, 
happily allayed by personal conference ; and enmities disappear 
when individuals of conflicting creeds learn to be more familiarly 
known to each other. Statesmen,— precisely as the trees, when 
we enter an avenue, which on opposite sides are seen widely 
apart, appear towards the close of the long vista almost to 
meet — who at the outset of their career stand far asunder, 

* * * * 'a»c fOTi fioKiffTa tovto deov fiti travovpyoQ «v rat Sttvog avOpuvog 
vpaynafft xP^^^^o-h fd. fiiveiKiiiv rd de *rifiaQ diapaWtav TptyUp re rat vapa 
airaanrai tl nov 'oXwv irpayfiaTutv, — ^Demosth. Olynth. I. The plain Eng- 
lish of which is, that a busy, clever, and cunning man may, by now yielding 
and now resisting, fatally entangle and defeat public measures. 

' Cicero, de Republic^, i. 34. 
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gradually approach each other^ until, through mutual forbear- 
ance and the extinction of prejudices, they ultimately meet in 
unity and good faith. But continuous motion from side to side 
under every change of breeze is a sign of weakness or of artful 
arrangement. Consistency is a duty which now-a-days, all the 
great questions which had long been dividing parties haying 
been settled either by force of conquest or through compromise, 
may be more easily recognised, because the practice of it involves 
less peril to the professional or political interests of public 
men ; but Lord Lyndhurst appears, from the very conmience- 
ment of his journey, to have been incessantly weighing the 
chances of success. It is recorded of a Lord Isla,^ upon whom 
Sir Robert Walpole mainly depended for the management of 
Scottish affairs, that the key by which he regulated his political 
conduct was the maxim, so to love that he might hate, and so to 
hate that he might love ; in other words, never so far to confide 
in any man as to dread breaking with him, and never so far to 
hate as to render reconciliation impossible. Li like manner, it 
has always been the policy of Lord Lyndhurst to offer no offence 
to any party, while at the same time he gave substantial assist- 
ance to that party from which he might most reasonably hope 
for promotion. Without this glimpse into his soul, his conduct 
would sometimes be quite unfathomable. In the earlier period 
of his career he was a trading politician, and business flowed in 
upon him in consequence of the very large amount of intellec- 
tual capital and professional credit upon which his speculations 
rested: both were worthy of the stakes at risk — the liberal 
salaries and high dignities which were to be lost or won. Hence 
life has been to him, as it were, a great game at chess. Parties 
or individuals were his pawns : or, to change the figure from the 
player to the piece, knights and bishops were in jeopardy when 
the rook started forth to sweep the board. Men have been, in 
the hands of Lord Lyndhurst, tools for the attainment of his 
own ends \ and yet, as frequently happens, while cajoling those 
beneath him, he was on more occasions than one the political 
slave or dupe of others. His opinions were modified, some- 

' Vide " Memoirs of the Reign of George II.," by John, Lord Hervey 
,p. 335. 
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times abandoned, at the command of the patronage-dispensing 
Minister of the day. Ch)d forbid that England^s statesmen 
should ever sink to the level of mercenary politicians ! Tenacity 
of principle is as essential to sound political philosophy as it is 
admitted to be the foundation of moral rectitude. It is at once 
the regulator of the powers and passions of the soul, and the 
index of the secret and unseen movements of the human mind. 
There are two ways of rising in the world — per fas, or per nefas ; 
and Lord Lyndhurst has availed himself of both : the one or 
the other of these paths, though equally agreeable, was, accord- 
ing to surrounding circumstances, taken by him — the only 
question being, which of the two was the more likely to con- 
duct him with rapidity and safety to the object which he had 
in view; and to attain that object, pcditical maxims, avowed 
opinions, party traditions, personal experience, were all in turn 
repudiated by him. The pendulous motion of his nature was so 
irregular, that no one could at any moment predict whither the 
hand on his political dial would next point : respect for public 
consistency interposed but a feeble obstacle between political 
principle and the gratification of personal ambition. His course 
has been so long and intricate, and his idiosyncrasy so excep- 
tional, that in looking back from the height which he has 
reached, he possibly can no longer descry the winding paths by 
which he ascended to his present elevated position. And yet, 
after all, his planet has not been altogether auspicious to him. 
It rose in mist and dubious light : its gradual ascent, though 
generally bright, was sometimes obscured ; and politicians of all 
classes who admire consistency, and who set a higher value on 
the common weal than on their own personal aggrandisement, 
may, we, fear, while they forget not its inherent lustre, behold 
its setting without veneration or regret. His brightness has 
been the bewildering glare of the meteor, not the steady, 
guiding light of the fixed star. In short, the political figure of 
Lord Lyndhurst is stately, but far from being symmetrical : 
when seen in all its proportions, there is more of strength than 
of grace to be discerned. The form rises gradually into view, 
until the whole takes the likenesis of the image which appeared 
to Nebuchadnezzar in his dream ; whose head was of fine gold. 
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bat whose feet were part of iron and part of day. Coleridge 
selected the exclamations^ " Hear^ O heavens^ and give ear, O 
earth/' and ^'Ould cW" as remarkable instances of incon- 
gruity; but equally striking incongruities have met in the 
public character of the eminent subject of this sketch. Janus, 
the patron of civilization, is generally represented as holding a 
key — emblem of his being the opener of avenues ; and one of 
his attributes was a knowledge, not only of the future, but of 
the past. Judging of Lord Lyndhurst by his constant and keen 
observation of actual antecedents and probable consequents, he 
appears to have resembled the bi*fi*ontal deity in that feature as 
well as in some of his more attractive qualities : with prospective 
and retrospective power of vision, he kept his eyes steadfastly fixed 
at once upon the past and the probably future events of party 
warfare, and with reluctance unsheathed his sword in any other 
cause than that which he knew must be victorious. 

Any mind contemplating the features of Lord Lyndhurst's 
character or the growth of his fortunes turns naturally towards 
the resemblances or dissimilarities which are to be seen in the 
moral aspect and public conduct of one of his earliest profes« 
sional competitors and most formidable parliamentary rivak. 
They have frequently expressed sentiments of mutual admira* 
tion ; and yet, upon a comparison of their intellectual and poli- 
tical idiosyncrasies, there is to be detected more of contrast than 
of parallel. Lord Brougham, in early Ufe, formed and culti* 
vated by the force of natural genius tastes which in hofd Ljmd- 
hurst were fostered beneath the shade of an English university : 
while the one, bold and inventive, was devoting himself to 
physical and political science alone, the other was combining 
with similar speculations the knowledge and refinement in*, 
separable from a complete classical education ; and both have 
through life retained a love of literature and science. 

The gradual accessions made by Mr. Copley to his stock of 
professional knowledge were more uniform and extensive than 
any acquisitions of which Mr. Brougham could boast in that 
department. While the nrind of the latter expatiated over the 
philosophy of jurisprudence, that of the former was strictly con- 
fined to the practical principles and formal pleadings which were 
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daily in requisition for professional success. Both^ attached to 
their common profession, displayed^ as advocates^ talents of the 
highest order; each equipped with weapons adapted to his 
peculiar mode of warfare — 

^ Hos mirabantur Athenas 
Torrentes pleni et moderantes frsena theatri." 

Mr. Brougham was prompt and powerful in attack ; Mr. Copley 
was wary and skilful in defence : the one, though desultory, was 
energetic, and touched isolated parts and arguments with the 
hand of a master ; the other, under the influence of a calmer 
temperament, and endowed with stronger powers of generaliza- 
tion, poured forth his logic in one clear continuous stream. 
Mr. Brougham, though even during the early period of his 
practice at the Bar giving occasionally promise of future emi- 
nence, being more remarkable for his general attainments and 
his love of political warfare than for legal erudition, hoped pro- 
bably to reach the height of his profession through his political 
celebrity; while Mr. Copley aimed by professional eminence at 
the highest honours of the state : to that one his profession 
appeared to be only an accessory to his political employments ; 
while by this the field of politics was cultivated merely because 
it, at the same time, yielded the most precious fruits in his 
profession : Mr. Brougham trusted to his political fame for 
advancement as a lawyer ; while Mr. Copley depended upon 
his professional reputation as his surest path to political 
influence. 

Both of these eminent men appear to have taken, in early 
life, kindred views of the nature and duties of civil government; 
but Lord Brougham, having shunned .extreme opinions, has, 
without sacrifice of principle, been upon the whole consistent, 
whereas the movements of Lord Lyndhurst have been uncertain 
and variable : the line of policy pursued by the one has been, 
from beginning to end, direct and well-defined; that of the 
other has been tortuous and dim. These characteristics may be 
in some measure traced to the opinions which have been slowly 
though surely spread throughout England during the last half 
century ; for the spirit of the times has been more auspicious to 
the prevalence of those doctrines which Lord Brougham ap- 
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proYed than of the creed whicli Lord Lyndliurst long ago 
sanctioned and maintained. Each^ too^ was in perfect adapta- 
tion to his position; for the one^ inflexible even to obstinacy^ 
conld not have changed^ and the other^ pliant to suppleness^ 
yielded to the gentlest pressure or bent before the softest 
breeze. All the tendencies of Lord Brougham were in favour 
of a liberal expansion of the democratic principle^ as well as a 
limitation of the influence of the Crown and aristocracy; while 
the object of Lord Lyndhurst's anxiety has been to guard the 
monarchy and the peerage against undue encroachments by 
masses of the people. The result of the labours of both-— 
antagonistic though these frequently were — ^has been^ like that 
of the conflicting elements of the monarchy itself^ a preserva- 
tion of the balance and a consolidation of all the interests of 
the British constitution. 

Li a legislative capacity Lord Brougham and Lord Lynd- 
hurst have betrayed but few common sympathies. Although 
both are enlightened, the flame which bums within the one for 
political and legal reforms has communicated no genial warmth 
to the soul of the other : Lord Brougham has been in that cause 
active and bold; Lord Lyndhurst, by nature timid of innova- 
tion, and upon principle averse to change, has proved himself 
to be, while in office, indifferent to all reforms, and, even while 
in opposition, his movements have been extremely cautious and 
very fitful. 

In Parliament both have, as orators, ample and varied 
resources at command ; but, as the style of Lord Brougham is 
cumbersome and periphrastical, that of Lord Lyndhurst is terse 
and concise : the manner of the former is ardent and energetic, 
that of the latter calm and dignified ; and, while the sarcasm of 
Lord Brougham tears the flesh of his victim, only to be soon 
healed, the quiet, cold irony of Lord Lyndhurst silently but 
surely eats into the soul, and long rankles there. 

Both are alive to the charms of social life, and from the 
treasures of their knowledge diffuse delight among all around. 
During hours of relaxation and friendly intercourse the 
buoyancy of Lord Brougham's impulsive nature finds vent even 
in frank naiveti; but the polished manners of Lord Lynd- 
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hurst are linked with a strict adherence to all the oonventiofna- 
lities of high life. Of sincere friendship, however, hoth are 
susceptible : but while the feelings and acts of Lord Brougham 
warm into cordial affection, those of Lord Lyndhurst seldom 
rise above the level of prudential civility. Accordingly, Lord 
Lyndhurst is admired : Lord Brougham, besides commanding 
admiration, wins our love. Neither of them can be soon 
forgotten by a coimtry which each, within his sphere, has faith- 
fully and beneficially served, or by the members of a profession 
which both have by their talents, attainments, and exertions 
signally adorned. 



aet. vi.-^the statute law commission. 

Its present Exigencies. 



!• Report of the CommiSBionerB for ConS(didaiiiig the Sttitnte Law (1855). 
2. Copies of Replies, by Mr. Coode and Mr. Chishobn Anstey^ to 

Observations by Mr. Bellenden Ker, contained in Paper No. 6^ in 

the Appendix to the Report. 

OUR readers will remember that we have recurred to this 
subject on many occasions, urging again and again the 
national and lasting importance of the tmdertaking, and the 
inadequacy of the measures adopted fot its realization. We 
desire, on this occaBion, to rcTcrt to our former observations, 
not for the sake of vaunting the fulfilment of prophecies, which 
were but the statement of consequences that must ensue firom 
a disr^ard of obvious conditions of success in such a matter, 
but in order to impress upon those who have the conduct of 
this enterprise the importance of at once reinfin^g the Com-' 
mission; and, taking advantage of past experi^icis, to adopt 
sotne plan of action which shall ensure the grand final requisites 
id the work— Unity, unifoiiuii^, propriety, compreheimveneac^ 
and eomj^et^niMSi 
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In oar fint article we praramed to indicate what^ in ocqr 
((^[linion, should conBtitate the Bch^ne and compoaition of the 
Gommimon : that it ehould indode, not only dignitaries of the 
law of the first rank, to whom should be confided questicma oi 
high poliqr, or the suj^me direction of the matter, but digni- 
taries and officers of the second rank, to whom should be con- 
fided questions of practical policy, and the superior direction $ 
and special officers, conversant with the requisites for the actual 
exeoutipn oi the work, assisted by writers and draughtsmeuj 
printers, index-makers. Sec. 

About the same time oiir ecmtemporary indicated a plan of 
action which would cover the whole field within an assigned 
space ot time — say about five years — ^providing thereby a year 
of preparation, in which the scheme should be arranged, the 
work distributed, the instructions drawn, the workers trained, 
and all the subsidiary arrangements should be so adjusted^ that 
every st^ in the progress might proceed onward regnhuly 
without check or hindrance, with the reasonable expectation 
that the whole wc»rk might be completed within the time, mi 
with the desired results, as in the case of other weU-considered 
undertakings; providing, secondly, a year for the collection of 
materials, arranged in so orderly a manner that the work would 
by such collection be half done in the first instance, and sqa^ 
ceptible of being subsequently verified when its merits of accu- 
racy and ocmipleteness should come to be questioned; providing, 
thirdly, a year for the determination of great questions, iNTought 
out by the work of collection; providing, fourthly, a year of 
execution, in which the actual terms would be considered in 
th^ final form ; and providing, fifthly, a year of rerision and 
. settlement ; and, lastly, a year of remuneration and reward, in 
. wfaidi the merits of the workmen would be recognised in a suit- 
able manner. Side by side with this leading scheme of opera- 
tions, it was proposed that an ordinary official staff should be at 
work, proceeding after its regular and constant fashion in the 
disposal of ordinary matters, and ensuring, by the discipline of 
its officers, and their regular action, the fulness, completeness of 
detail, and the disposal of many minor questions which must 
arise incidentally, and which, not being questions of high 
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policy^ might be disposed of with less solemnity than those 
which shoidd be assigned to the adjudication of the Commission 
in the third year* This scheme was not^ we understand, a mere 
amateur performance, but prepared responsibly for the use of a 
high legal functionary, and well considered in all its details, as 
we would consider the design, plan, specifications, estimates and 
Mntracts for the execution of a great work, and prepared by 
one who, for a quarter of a century, or thereabouts, had made 
this subject the object of close observation and practical 
experiment. 

They were submitted to the first Commission, but did not 
succeed in obtaining the slightest consideration, and were also 
submitted to a high legal functionary, who promised to lay them 
before the present Commission, but it does not appear, by the 
minutes of the proceedings of the Commission^ that this promise 
was fulfilled. 

Nearly unaided by the experience of the first Commission, 
the second has proceeded in its task without proper assistance^ 
and without that method of proceeding which would have made 
the want of assistance less injurious to its success. It has been 
without the commonest official stafp, and the secretary, who almost 
alone has constituted the staff, has, we believe, barely attended 
the office, except on occasions when the Commission met. No 
arrangements have been made for the collection of materials in 
a methodical manner ; the working men have worked without 
concert, or without superior direction, acting uniformly on the 
whole body of workers, by which such want of concert would 
have been obviated; and the work executed by the workers has 
not been systematically examined according to Ksyy established 
test, by which the results of unity, uniformity, propriety, com- 
prehensiveness, and completeness could have been ensured. 
Thus we have attained almost the third year of the present 
efforts without having made even a true beginning — at least, not 
such a beginning as would constitute the germ of final success^ 
and ensure, with skill and industry, the objects contemplated. 

Parliamentary papers are accumulating ; dissensions are 
brewing; dignity is offended; pride and pretension are roused; 
party spirit is excited ; all the elements of angry warfiure are in 
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tbe irind ; bat honesty effectiye work, so much needed by the 
nation in tbis case, bas not yet began. 

On former occasions we sbowed tbat it was nnreasonable to 
expect tbat great dignitaries of tbe law, lawyer statesmen, occu- 
pied witb otber matters, and wbo bad reacbed tbe verge of life, 
and ooold no longer be expected to bestow tbe labour of drudgery 
on sucb matters, sbould wortbily or successfully perform tbis 
task without otber aid. 

And every lawyer and man of affairs witb wbom we bave 
conversed on tbis matter bas agreed, without shade of difference, 
to this view. 

The Parliamentary papers tbat bave appeared during tbe last 
session have unveiled the working of tbe Commission, bave 
shown its want of direction by a man, master either of the 
principles or of the details, and bave shown bow tbe great men 
of tbe Commission, instead of being made the Court of Supreme 
Direction, bave good-naturedly suffered themselves to be assigned 
to tbe work of drudgery, which they, by no human possibility, 
could perform. 

We urge, with all the earnestness that men may properly ui^ 
in such cases^ that the Commission should begin anew — that it 
should inquire before discussion^ discuss before deliberation, de- 
liberate before decision, and decide before giving expression to 
its decision — that seeing that it cannot constantly sit on these 
matters, it should assign those duties to some competent member 
or assistant of their body, whose labours sbould be so con- 
ducted that they may be cognisant not only of the results, but 
of the processes by which those results are attained. 

Let the standing paid Commissioner sit from day to day — 
report bis proceedings as other committees do, — and recommend 
for the adoption of the Commission some well-defined, connected 
plan of action, to which the workers may work, as artizans do, 
and which will lead to a certain result. 

If they find a man master of any division of this great field 
of enterprise, let them with confidence entrust his task to him, 
taking care not to cripple his efforts by denying him suitable 
facilities, or by subjecting him to hindrances calculated to dis- 
courage the most enterprising and enthusiastic. 
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Let fhem deny no assistance which is offered^ but franktj 
respond to such offers as have been made and refused, to the 
detriment of this cause and the public purse ; and let them 
not wait for applications of the capable to do this work, but 
seek them out and invite thdr co-operation and aid. 

Some are to be bought by money, presently needed; some by 
friendly acceptance; some by preferment; some by public 
acknowledgment. Let these methods be used where they are 
appropriate, and the rank and file of service will soon be ade- 
quately supplied. 

Let the jealousies of rivals be curbed by the recognition and 
appreciation, by the superior officers, of the merits of each, 
showing that on the great whole to be aecomplis^ied there la 
room enough for all. 

Let the whole work be marked out; and proceed with it at 
once or pieconeal, as time, opportunity, money, or present con^ 
viction will allow; but do not permit the suggestion of dang^or 
4ifficulty to stop either the development of the phm, or attempts 
to show its feasibility on the part of those who have wdl coa^ 
fiidered the matter, or who produce samples of past success, 
Such are the simple means of success hy which this work may 
be done. It requires no great expenditure, but a due economy 
of the forces that we have ; but carry out what has once beiin 
done, realise what so many have suggested, make professional 
success within the range of public authority, contingent on aid 
in this work, and there will be forces so abundant, that each 
division of the work will find its special aid. 

Such work cannot be done by a Commission working as this 
Commission works ; nor by men who have not their hearts in 
it; nor by men who are suffered to starve (as the Assistant- 
Commissioners are) while they work, and to live in doubt or 
.hopelessness as to their future when they are cast o£E. 

Those who have already tendered service will doubtless he 
ready to give it, if they can feel assured that they will not for 
their zeal be poohed-poohed or slighted. 

And to that end, we think that the practical chief of tibe 
Commission, in its working departments, should be a kind, ac- 
cessible person,, with whom the workers might frjeely ocrnvwrae; 
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and that person cmdd be found in the Clerk of the ParliamentBy 
whose position and office and analogous functions mark him out 
as the very person who ought to fill this place. 

Let the principal assistants^ too^ have their position as officers, 
charged with definite functions, the proper performance of which 
38 ensured by due responsibility and by due remuneration, by 
honour and recognition as well as by pay ; and let them have 
under them one or more assistants, responsible to them, to aid 
them in the practical drudgeries, which, without such facilities, 
operate so powerfully as hindrances to the best workers in this 
kind of work. 

Establish a routine — so complete, that what is casual and 
extracnrdinary finds its place as easily as what is regular and 
constant* 

. We do not affect to go over all the ground covered by out 
former articles on this subject, or by those of our contemporaries. 
liCt all suggestions be embodied in a practical chart or code, and 
be adopted as experience or conviction shall in due time sanc- 
tion them j and let the principle be to recognise the claims and 
suggestions of all whose position or opportunities have given 
them occasion and means of judging of what is requisite. 

We have studiously avoided reference to the painful circum- 
stances of persomJity, which fill so large a space in the parlia- 
m^itary papers. When men fight, it is useless to dwell upon 
the conduct of the fighting; the matter of blame is usually 
found to have its place, as well as its source, in some earlier stage 
of the business — ^in a bad beginning-^in want of purpose and of 
platij of right men, and sufficient money, and the good govern- 
ment of a competent chief rightly directed. 

We would recommend the perusal of these papers — not fi)r 
the purpose of scandal or imputation, but for our instruction 
and guidance j for the suggestion of better means and better 
efforts ! and with all sincerity we repeat what we stated when 
we first commenced this series of papers, that no effort on our 
part irill be waiting to conciliate and support those who take 
part in the great undertaking. 

We think that l^ fairly meeting the exigencies of the case, 
discarding personalities, and looking straight on to the end and 
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object, the tmdertaking may be righted; and it is of such 
national magnitude, that it should be submitted to the coundla 
of the Cabinet, and to the dear-sighted sagacity and practical 
energy of our Premier, who would doubtless, in his official 
capacity of First Lord of the Treasury, cheerfully perform his 
proper function, in the matter, of promdkiff proper funds, upon 
a proper scale ; and the yery steps for securing that result — ^the 
making of designs, plans, specifications, estimates, and contracts, 
in order to ground the application to Parliament — would consti- 
tute the yery best means of enabling eyerybody. Commissioners 
and all, to look the matter in the face, and to be prepared for 
the eyentual completion of it, fast or slowly, or rather festina 
lenii fashion; and at the same time bring to the aid of the 
Commission the public sentiment and the public support, with- 
out which no enterprise is permitted to succeed in this country. 



Art. VII.— ON PRESUMPTIONS IN CRIMINAL CASES. 

IN turning oyer the pages of Mr, Taylor's recent edition of 
his yaluable and standard work on the Law of Eyidence, we 
obserye^ that he declines to enter into the controyersy respect* 
ing which so much has at yarious times been said and written^ 
in regard to the comparatiye yalue of direct and circumstantial 
eyidence, on this ground — ^that the controyersy in question 
** seems to haye arisen from a misapprehension of the real 
nature and object of testimony, and can moreoyer lead to no 
practical end/' As speculatiye discussions, howeyer, are admis- 
sible in this periodical, and as the subject here adyerted to 
indubitably possesses much interest, we haye been led to put 
down the arguments pro and con. which are usually urged isx 
reference to it, and haye been further induced to offer some 
brief obsenrations touching legal presumptions generally, in 

.. »Page72U .. 
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the ootme whereof we have occasionally availed oumelves of 
Mr. Taylor's admirable voliunes, as well as of the original 
treatise of Professor Oreenleafj upon which they are to some 
extent founded. 

The term ^' evidence " indudes all the means by which any 
allied matter of &ct is established or disproved. In Courts of 
Justice we do not look for demonstration : the evidence upon 
which in the great majority of criminal cases juries act may be 
fiedse^ but nevertheless they rightly act upon it, provided there 
be sufficient probability of its truth — ^provided there be sufficient 
to satisfy the mind as to the guilt of the accused (Greenl. p. 3, 4) . 

In order^ however, that this may be so — in order that juries 
may thus reasonably be satisfied as to the truth of a criminal 
charge brought before them — in order that common sense may 
not be shocked by the appliance of vague and fluctuating rules, 
our law proceeds upon fixed principles in its efibrts towards 
eliciting truth: not in the belief that those fixed principles 
will always, in every individual instance, conduct to it, but 
with a well-grounded conviction that, in the great majority 
of cases on which it may be called to adjudicate, they will 
do so. 

Dr. Paley says, in his Moral Philosophy (vol. ii. p. 310) — 
'' That Courts of Justice should not be deterred firom the appli- 
cation of their own rules of adjudication by every suspicion of 
danger, or by the mere possibility of confounding the innocent 
with the guilty.^' And this proposition seems imdeniable, 
because if those Courts were never to inflict punishment where 
there was a possibility of the accused being innocent, no punish- 
ment would in any case be inflicted. Even where the proof of 
guilt seems to be most complete, the utmost that can be affirmed 
of it is that it amounts to a very high probability : no truth 
depending upon human testimony can ever be properly said to 
be demonstrated. Human witnesses may testify falsely, or may 
be deceived. Even where there have been a number of con- 
current and unconnected circumstances apparently inexplicable 
upon any hypothesis save that of a prisoner's guilt, it has yet 
sometimes been made evident that he was innocent. 

Aware of the possibility just adverted to. Courts of Justice 
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sttiye anxionsly to exclude all possibility of the innocent suffer- 
ings and adhere to the much-debated maxim^ that it is better 
that " ten guilty persons should escape conviction than that one 
innocent man should suffer/^ Without entering on an extended 
inquiry as to the correctness of this maxim^ we may remind 
our readers that the arguments on either side respecting it have 
been thus tersely presented by Sir Samuel Eomilly : It should 
be recollected, he says, that the object of penal laws is two- 
fold — the punishment of the guilty and security of the inno- 
cent ; that the punishment of the guilty is resorted to only as 
the means of attaining this latter object. When, therefore, the 
guilty escape, the law has merely failed of its intended effect : 
it has done no good, indeed, but it has done no harm. When, 
however, the innocent become the victims of the law, the law is 
not merely inefficient— it injures the very persons whom it waft 
meant to protect; it creates the very evil it was designed to 
cure; it destroys the security which it was instituted to pre- 
serve (7 Howell, St. Tr. 1681, note). K, then, the popular 
maxim just alluded to be applied in favour of upholding the 
strict application of recognised rules of evidence, and not in 
favour of relaxing them where there is presented sufficient legal 
evidence of guilt, it may surely be admitted to be soimd. 

Bearing in mind, then, that demonstration is not to be looked 
for in Courts of Justice, we may infer that it is competent to a 
jury to find matters of fact, without direct or positive testimony 
of them, upon circumstantial evidence only, although the con- 
clusion to be drawn from the circumstances proved be not abso- 
lutely certain or necessary. They may do so where the cir- 
cumstantial evidence is such as affords a fair and reasonable 
presumption of the facts submitted for decision ; and if the 
evidence has that tendency, it ought to be received, and left to 
the consideration of the jury, to whom alone it belongs to 
determine upon the precise force and effect of the circumstances 
proved, and to decide whether they are sufficiently satisfactory 
and convincing to justify them in finding the fact in issue 
(Gibson v. Hunter, 2 H. Bla. 297). 

And here, accordingly, it becomes at once necessary to dis- 
tinguish between direet and eircumstm^ial evidence. In eri- 



On PremimpiioM in CrimkuU dues, 877 

minai trialg, it will generally be found that the main fiict to be 
proved is either directly attested by persons speaking from their 
own actual and personal knowledge of its existence, or is to be 
inferred from other facts satisfactorily proved. In the former 
of these cases, the proof applies immediately to the main fact, 
without any intervening process, and it is therefore called direct 
or positive evidence. In the latter case, as the proof applies 
immediately to collateral facts, supposed to have a connection^ 
near or remote, with the fact in controversy, the evidence 
adduced is said to be circumstantial. If a witness testifies that 
he saw A inflict a mortal wound on B, of which he instantly 
died — ^this is a case of direct evidence. If a medical witness 
testifies that, in his opinion, after an examination of the body, 
a deceased person was shot with a pistol, the wadding of which 
is discovered, and is found to be part of a letter addressed to 
the prisoner, the residue of which is found on his person — ^her^ 
the fiEK^ts themselves are directly attested, but the evideoice 
afforded by them is termed circumstantial, and from these latter 
£EKsts the jury jbaj presume or infer the prisoner's guilt 
<GreenL Ev. pp. 16, 17). 

Further : ^^ When one or more things are ^oved from which 
experiaioe enables us to ascertain that another, not proved, 
jttust have happened, we presume that it did happen, as weil in 
<;riminal as in civil cases. Nor is it necessary that the fact, not 
proved, should be established by irrefragable inference. It i^ 
enough if its existence be highly probable, particularly if the 
opposite party has it in his power to rebut it by evidence, and 
yet offers none; for then we have something like an admission 
that tiie presumption is just.'' (Per Best, J., Burdett's Case, 
4 B. & Aid. 121). So, again, in the same case, Bayley, J. 
observed : " No one can douU; tliat presiunptions may be made 
in criminal as wdl as in civil cases* It is constantly the prac- 
tice to act upon them, and I apprdbend that more than one-half 
of the persons convicted of crimes are convicted on presumptive 
evidence. K a .theft has been committed, and shortly afterwards 
the prop^y is found in, the possession of a person who can give 
J20 account of it, it is presumed that he is the thief, and so in 
o^her criminal cases ; but the question always is^ whetbor there 
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are sufficient premises to warrant the presumption/* (4 B, 
& Aid. 149). 

Circumstantial; then, is, in truth, presumptive evidence ; the 
presumption being, however, of fact not of law; the distinction 
here noticeable may be thus illustrated. The presumptio juris 
depends upon a rule of law, which says, that from such and 
such facts a particular and defined presumption shall be drawn. 
This presumption may or may not be conclusive and indis- 
putable : in the latter case it is a presumptio juris ; in the 
former, it is a presumptio juris et de jure. A presumption of 
fact, on the other hand, depends upon experience, and is uncon- 
trolled by any positive rule of law. True it is, that a presump- 
tion of fact, as that arising from long possession, or from 
acquiescence and non-claim, may be fdmost or quite as strong 
as any disputable presumption of law; but still the distinction 
between the two is marked : in the one case the jury are free to 
act according to their convictions; in the other, they are not 
thus free. 

Such being the distinction between a presumption of law and 
one of fact, it is not surprising that the terms "presumptive*' 
and " circumstantial " evidence are by some writers indifferently 
applied, and used as convertible. For instance, C. B. Gilbert, 
in his work on evidence (6th edit., p. 142), thus expresses 
himself : " When the fact itself cannot be proved, that which 
comes nearest to the proof of the fact is the proof of the circum- 
stances that necessarily aiid usually attend such facts, and 
called presumptions, and not proofe, for they stand instead of 
the proofs of the fact till the contrary be proved.'* Now, in 
the passage just cited, the learned writer, although he uses 
the word " presumptions," is clearly remarking with reference 
to circumstantial evidence, and indeed these terms are frequently, 
though not quite correctly, used as synonymous — circumstantial 
evidence, in truth, coinciding with one class or subdivision only 
of presumptive evidence, viz., that which includes presumptions 
of fact. Understanding the term presumption in this limited 
sense, we may affirm that every presumption is more or less 
strong, more or less " violent," according as the several circum- 
stances deposed to do more or less usually accompany ihe fiBM>t 
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whicli has to be proved. Without laying any streM at all upon the 
classification of presumptions of &ct insisted upon by Lord Coke 
and the older writers upon evidence— without admitting that any 
good canresult from arranging presumptions under the threeheads 
of violent; probable^ and light — ^we may concede (Co. litt. 66)^ 
that violenta pr4BSumptio is many timeR plena probatio ; as if one 
benm through the body with a sword in a house^ whereof he 
instantly dieth^ and a man is seen to come out of that house 
with a bloody sword^ and no other man was at that time in the 
house. Here^ says C. B. Gilbert^ commenting upon the above 
passage^ is a '' violent '^ presumption that the person so quitting 
the house is the murderer; for the bloody the weapon^ and the 
h^sty flight are the necessary concomitants of murder^ and the 
next proof to the sight of the &ct itself is the proof of those 
circumstances that do necessarily attend such fact. 

Of presumptions^ then^ it may be admitted that some are 
stronger^ and some weaker^ but qtue non possunt singula 
multajuvant; and where the whole of many trifling facts are 
joined together and combined^ the force of them may be irre- 
sistible, even independent of any direct or positive testimony 
(Douglas Case, vol. 1, pp. 33-4). One ordinary instance alone 
need here be cited as showing the force of cumulative facts : 
On an indictment for uttering a bank-note, knowing it to be coun- 
terfeit, proof that the accused uttered a counterfeit note amounts 
to nothing, or next to nothing ; any person might have a coun- 
terfeit note in his possession: but suppose, further, proof 
adduced, that shortly before this particular transaction, he fiad, 
in another place, and to another person, ofiered another coun- 
terfeit note, or that, when apprehended, he had a bundle of 
such notes in his possession, the presumption of guilty know- 
ledge in uttering the note would then be very strong. (Best 
on Pres. p. 248). 

Such is circumstantial evidence, the value of which rests on 
the connection subsisting between collateral facts, or drcum- 
-stances satisfactorily proved, and the fact in controversy; the 
process here being identical with that familiar to us in natural 
philosophy, where the correctness of a particular hypothesis is 
often shown by its coincidence with observed phenomena : in 
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each oi these cases^ ve alike ai^ae from known data to an 
ankiLowii conclusion by the same process of induction. 

Let vs&j in the next place^ then proceed to inquire for a moment 
what maybethe relative value of direct and circumstantial evidence 
when estimated by a jurist ? Now^ on applying ourselves to this 
part of the subject^ we must at once concede^ that if witnesses 
always spoke the truths direct evidaiice would be incomparaUy 
the best and most eonvincing attainable : none of a higher kind^ 
indeed^ couldy on an inquiry as to the commission of crime^ as 
to the happening of past events^ possibly be had. The only 
risk of its misleading would be where, from circumstances, the 
witnesses — ^however honest and bond fide — ^might have been 
mistaken in what they thought they saw take place. 

In support of the superior credibility of direct evidence, it 
may further be urged tibuit conjectures and inferences are not 
proofisy but, in strictness, rather the consequences of proofs, or 
of arguments arising from proofs. It b^g, as just observed, in 
most crimes difficult to obtain direct proof by the evidence of 
witnesses actually present at their c(»nmi8sion, recourse is had, 
tx necessitate rei, to indirect or circumstantial evidence, the 
duty of explaining to the jury the weight assignable to eadi 
particle of such evidence, when adduced, being imposed upon 
the judge (Dougl. Case, pp. 41-2) ; a misconception in whose 
mind regarding it (not unlikely to haippen during the pressure 
xd business at a heavy assize) might seriously affect the verdict. 
Cases, moreover, fiiequently present themselves to the prac- 
titioner, showing how fallacious may be the infer^ices drawn 
from data a^arently worthy to be relied on : for instance, the 
water-mark on paper is often postdated, so that we must not, in 
a Court of Justice, too hastily infer that an agre^in^it bearing 
a date prior to that impressed on the paper is necessarily 
fraudulent. 

On the other hand, dicta and authorities are not wanti&g in 
support of the superknr worth and efficacy of circumstantial, as 
ccanpared with dbrect evidence. Indeed, some of the expie»- 
sions made use of by learned judges in reference to this subject 
are so strong, and seem so unguarded, that we can scareeljr 
yield assent to them. Thus, in the case of Annesley v. Sari of 
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Anglesea (17 How. St. Tr., p. 1430), it is remarked, tliat dr^ 
cumstances are, in many cases, of greater force, and more to be 
depended upon, than the testimony of living witnesses: cir- 
cumstances and presumptions naturally and necessarily arising 
out of a given fact cannot lie. 

Circumstantial evidence doubtless usually consists of, and 
brings under the notice of the jury, a wider and more extensive 
assemblage of facts than direct evidence. Hence it may more 
easily be disproved if untrue. This remark holds as well with 
reference to the case for the prispner, as to that for the prose- 
cution. In general, it will be easier for an accused to disprove 
— or on cross-examination to throw doubt upon — one or more 
of many minute circumstances, which in the aggregate might 
seem to establish the charge against him, than to disprove one 
of a very small assemblage of facts. If, therefore, he fails in 
bringing forward such evidence, the presumption will be pro* 
portionably strong agamst him. On the other hand, let us 
suppose that a prisoner endeavours to establish an alibi, by the 
production of a mass of false evidence ; the greater the number 
of mendacious witnesses who depose to their having seen the 
accused at the time in question, and at a place other than that 
in which, on the part of the prosecution, he was shown to have 
been, the greater the number of false depositions, each of which 
is exposed to be disproved. And the same remark would seem 
applicable where false evidence to character is adduced. It is, 
indeed, scarcely within the reach and compass of human abili- 
ties to invent a train of circumstances which shall be so 
connected together as to amount to a proof of guilt, or to 
establish the fact of innocence, without affording opportunities 
of contradicting a great part, if not all, of those circumstances. 

Further : if a prisoner, in attempting to contradict the evi- 
dence adduced against him in some particular, or to explain it 
in a manner consistent with his innocence, is convicted of false- 
hood, the weight of the proofs against him will be seriously 
augmented, and will very possibly, from having been great, 
become altogether overwhelming. If, for instance, one in whose 
possession stolen property is found shortly after its abstraction 
from the custody of the rightful owner give a reasonable 
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account as to how lie came by it^ and refer to some known 
person as the person from whom be received it^ this evidence^ if 
substantiated^ may entirely exonerate the accused^ and put an 
end to the charge agamst him. I{, on the other hand^ the 
person thus referred to^ on being called as a witness^ refutes 
the statement put forward by the prisoner^ the case against him 
will be materially strengthened^ and his conviction probably 
insured (See per Ld. Denman^ C. J.^ Reg. v. Smithy 2 Car. & K. 
207). 

In regard^ then^ to the relative value of direct and circum- 
stantial evidence^ we may perhaps conclude^ that when circum- 
stances connect themselves closely with each other — when they 
form a large and a strong body of evidence^ so as to carry 
reasonable conviction to the mind^ this proof may be more 
satisfactory than that which is direct. Where the proof arises 
from a number of circumstances which do not seem to have 
been brought together to bear upon one pointy such evidence is 
less fallible than under some circumstances direct evidence 
might be^ because direct evidence may be false^ or may be 
mistaken (See Wills on Circumst. Evid. p. 30). 

Upon this branch of our subject we will merely add the fol- 
lowing observations by the Indian Law Commissioners (p. 97, 
note g), which are cited in the fifth Report of our own Commis- 
sioners on the Criminal Law (p. 26) : — 

" In countries," they remark, ** in which the standard of morality 
is high, direct evidence is generally considered as the best evidence. 
In England, assuredly, it is so considered ; and its value, as compared 
with the value of circumstantial evidence, is, perhaps, overrated by 
the great majority of the population. But in India we have reason 
to believe that the case is different. A judge, after he has heard a 
transaction related in the same manner by several persons, who 
declare themselves to be eye-witnesses of it, and of whom he knows 
no harm, often feels a considerable doubt whether the whole, from 
beginning to end, be not a fiction, and is glad to meet with some 
circumstance, however slight, which supports the story, and which 
is not likely to have been devised for the purpose of supporting the 
story. Hence, in England, a person who wishes to impose on a Court 
of Justice knows that he is likely to succeed best by perjury. But 
in India, where a judge is generally on his guard against direct false 
evidence, a more artful mode of imposition is frequently employed. 
A lie is often conveyed to a Court, not by means of witnesses, but by 
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means of circnmstancesy precisely because circmnBtanceB .are less 
likely to lie than witnesses.*' 

The remarks already made in this paper naturally lead us to 
the subject of legal presumptions. These presumptions are of 
two kinds — conclusive, and disputable, or such as may be contro- 
verted. Of conclusive presumptions there are not many which 
apply^ save incidentally in criminal inquiries; there^ indeed, 
arbitrary presumptions should be very sparingly acted upon, 
because human actions cannot safely be judged by reference to 
unbending rules — and it would, moreover, be counter to the 
spirit of our Constitution to require juries to act in accordance 
with, and pay implicit obedience to, such rules. 

Presumptions of law^ indeed, have a peculiar force and power : 
they are inferences drawn by the Common, or by force of the 
Statute Law, which are obligatory, partially or altogether, aa 
well upon the judge as upon the jury. These presumptions are 
distinguishable from presumptions of fact, by the application of 
this test : that where an inference has to be drawn from circum- 
stantial evidence, a discretion as to whether it shall be so drawn 
or not is vested in the jury; whereas, in the case of a legal pre- 
sumption, the law peremptorily requires that a certain inference 
shall be made whenever those facts are established in evidence, 
which the law assumes as a basis whence such inference shoidd, 
with a view to the ends of justice, be drawn. If, therefore, in 
a civU case, a judge direct a jury contrary to a presumption of 
law, a new trial is grantable, ea? debito justituB. Where, how- 
ever, an inference is to be drawn from circumstantial evidence, 
the Court above, in adjudicating upon a motion for a new trial, 
can but endeavour, by placing themselves, so far as possible, 
in the situation of the jury, to determine whether the former 
verdict can — ^regard being had to the weight of evidence on 
either side adduced — properly and fairly be sustained. But 
again : presumptions of law being in reality rules of law, it is 
competent to — ^indeed, incumbent on — the Court to draw infer- 
ences required by law &om facts alleged and admitted in 
pleading, as well as from facts proved in open Court (Steph. PL 
6th ed. p. 392). 

Of conclusive legal presumptions, having direct application in 
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criminal cases^ the following are amongst the instances ordi- 
narily exhibited by text- writers : — ^That an infant under the age 
of seven years is incapable of harbouring a felonious intention — 
for example^ of being actuated by an animtis Jurandi ; and that 
a wife committing a felony in the presence of her husband, 
must — save where it amounts to treason or homicide — be pre- 
sumed to be acting under his coercion. With regard to this 
latter presumption, the precise words of Sir M. Hale deserve 
attention. He says : " It hath generally now obtained, that (the 
wife) cannot be guilty of larceny jointly with her husband, 
because presumed to be done by his coercion. But this I take 
to be only a presumption till the contrary appear; for I have 
always thought, that if upon the evidence it can clearly appear 
that the wife was not drawn to it by her husband, but that she 
was the principal actor and inciter of it, she is guilty as well as 
the husband " (1 Hale, P. C. 516). The authority of this pas- 
sage would seem, however, to be very questionable; and on a 
recent occasion where it was cited, the Court of Criminal Appeal 
held that a married woman, whose husband delivered to her 
property which he had stolen, could not be convicted of 
receiving stolen goods (Beg. v. Brooks, 1 Dearsl. Cr. Cas. 184). 
The decision in this case may, however, clearly be supported 
on another ground, viz. : that the husband and wife being one 
person in law, the wife could not, under the circumstances 
proved, be said to have received the stolen property from her 
husband. 

If it be asked on what grounds or foundations these conclusive 
legal presumptions may be supposed to rest; the answer will be 
— mainly on grounds of public policy and expediency, and some- 
times because experience and abstract reasoning tend to show 
that truth is more likely to be arrived at by acting uniformly 
upon fixed principles, than by drawing inferences in each par- 
ticular case from facts proved. Hence it is, that even a conclu- 
sive presumption of law may be notoriously opposed to truth — 
the presumption, for instance, that '^ every one knows the law.'* 
Thus a foreigner, a native of a country in which duelling is 
tolerated, shortly after landing on these shores engages in such 
an affair, which terminates fatally for his antagonist, and is 
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apprehended on a charge of murder : vainly will he plead — 
however well-founded in fact such a plea might be — ^his igno- 
rance of our laws. Ignorance of the law cannot in the case of 
a native be received as an excuse for a crime^ nor can it any 
more be urged in favour of a foreigner (per Coleridge^ J., 
1 Dearsl. Cr. Cas. p. 59). Not more true is it that a slave who 
sets foot on British soil that instant becomes a freeman^ than 
that an alien here arriving is at once presumed to be gifted with 
a knowledge of our law (Reg. v, Barronet^ 1 Dearsl. Cr. Cas. 51). 
Can it^ however^ with any colour of reason be said that in such 
a case as this any real hardship results £rom the dogmatic in* 
ference of law? It would seem not^ for every social com- 
munity is first called upon to provide for its own security ; and 
this can only be effected by claiming from all equally implicit 
obedience to its laws^ which could not with tolerable certainty 
be enforced if a plea of ignorantia juris were admissible. 

In illustrating the nature of conclusive presumptions of law, 
we have purposely put forward a somewhat strong case : there 
was, however, no occasion for so doing, it being obvious that our 
Criminal Law, dependent as it is in a very great measure upon 
the wording of particular statutes, is very imperfectly known to 
the great mass of our fellow-countrymen. It is to be lamented, 
indeed, that means have not long since been devised for bringing 
home a knowledge of this branch of law — at all events of its 
leading principles — to all whom it so nearly touches and so 
vitally concerns. Steps, however, are happily being made to 
some extent in this direction by the teaching of the elements of 
law in many of our schools ; and the time perchance may come 
when a plea of ignorance of Criminal Law, at least in its broader 
outlines and features, will be as false in fact as it now is inad- 
missible in a Court of Justice. 

The second branch of legal presumptions comprises those 
which are disputable^ to which the maxim of law applies, stabit 
presumptio donee probetur in contrarium. The presumption will 
here take effect, and may even decide a criminal case, if uncon- 
tradicted ; though it seems reasonable that presumption, not 
being founded on the basis of certainty, should yield to evidence, 
which is the test of truth. Of this class of presumptions an 



886 On Prentmptians in Criminal Cases. 

example quite in point may be adduced, founded on the recent 
statute 14 fc 15 Vic. c. 99, s. 8, which requires that from 
certain facts, when established in evidence, certain inferences 
shall be drawn, in the absence of counter-proofs on the part c^ 
the accused. Various statutes, indeed, might be specified, by 
which the presumptions of guilt are made legally deducible 
from certain acts ; the onus of proving matter of defence — being 
thus cast on the accused party (Wills <m Circumstantial Evid. 
p. 25). 

Of disputable presumptions, perhaps, the most universally 
applicable in Criminal Courts is that in favour of the innocence 
of one accused of crime. It is, moreover, a general rule, closely 
allied to the above, and of very wide applicability, that where a 
person is required to do an act, the not doing of which would 
render him guilty of a criminal neglect of duty, it shall be pre- 
sumed that he has duly performed it^ unless the contrary be 
shown (per Lord EUenborough^ C.J., Bex v. Haslingfield, 
SM. &S. 561). 

Disputable presumptions of law are of different degrees of 
strength. That this is so reason would tell us, and a careful 
examination of them would in many cases suffice to convince us : 
it is proved, however, by the fact that not unfrequently con- 
flicting presumptions present themselves in Courts of Justice, of 
which one is allowed to prevail over the other. Cases of the 
kind just adverted to, when they present themselves, will be 
found worthy of careful examination. The effect of these con- 
flicting presumptions of law it is, so far as may be practicable^ 
exceedingly interesting to trace out. A suggestion or two upon 
this subject must, however, here suffice. The law presumes in 
favour of legitimacy — ^it presumes in favour of possession, i,e. 
of the title of the actual occupant of land. Possession is in 
every case held to be legal till the contrary is proved. Again, 
the rules of law are actori incumbit probatio, and adore wm 
probwnte reus est absolvendus. To apply these rules and maxims: 
let us suppose that the individual whose legitimacy, and conse- 
quently whose title, has been impeached, is in possession of the 
estate descended to him ; that he was bom subsequent to the 
htwful mafrrkge of his assumed parents, and had been treated 
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by them as legitimate : here both the presumptions of law^ to 
which we just now referred^ would be in favour of the defendant^ 
and it would obviously require a strong and convincing chain of 
circumstantial evidence to oust the occupant of his land. Probat 
denique is gut non possidet, utpote quo defictente in probatione 
possessor vincii ac absolvendus est (Douglas Case^ vol. i. p. 35). 
Let us next suppose that the party whose legitimacy is impugned 
seeks to recover possession of his patrimony (which on the 
assumption of his illegitimacy has passed to some collateral 
branch) : here, although one of the two presumptions of law just 
stated might be in favour of the claimant, the other would 
undoubtedly be against him, and he would be driven to rely 
upon the inherent and prevailing strength of his own title, and 
upon the cohesion of the links in the chain of evidence which 
he might bring together and exhibit. 

Having now specified, and to some extent illustrated, the 
various classes of presumptions, let us endeavour, from what has 
been said respecting them, to deduce some conclusions in regard 
to their respective weight and value. Now, in the first place, 
we think it must be admitted that, in cases where direct evi- 
dence is not prodncible, presumptions of fact are more satis- 
factory to the mind, and more convincing, than presumptions 
of law; for without going so far as to afiirm that circumstances 
cannot lie, we may reasonably contend that facts, when dosely 
linked and connected together — when shown to be severally 
probable and consistent with each other — serve as a very safe 
guide and index to the fact unknown. Further, presumptions 
of law, save in some few instances, are not intuitively recognised 
as sound, nor as specially well calculated to lead to the discovery 
of truth ; they cannot unreservedly be accepted without being 
fijrst well weighed, scrutinized, and subjected to the strictest 
tests. Conclusive presumptions are indeed but arbitrary rules 
of law, the policy of which is open to discussion i though they 
can hardly be said under any circumstances to work injustice, 
inasmuch as their existence is known and understood before^- 
hand, and they operate impartially upon all. DisputaUe pre^ 
sumptions, again, stand on a somewhat differeoft footing : they 
are (Centimes, however, so much blended and mixed up with 
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inferences of fact, that it is very difficult, or altogether impossi- 
ble, to trace out precisely their operation, and to determine 
what degree of weight — whether too much or too little — they 
may in any given case have had with a jury. And this remark 
would seem to apply, h fortiori, where conflicting presumptions of 
law are presented to notice, conjointly with direct and with 
circumstantial evidence. Nevertheless, upon the whole, we may 
concede that the disputable presumptions recognised in our law 
are supportable on solid grounds, and practically tend to produce 
correct results. 



Art. VIII.— the SUMMARY PROCEDURE ON BILLS 
OP EXCHANGE ACT, 1865. 

THIS measure having now become law, it is desirable that 
we should lay before those of our readers on whom the 
practical working of the new process must principally devolve, 
an explanatory account of its character and provisions. The 
Act, as is well known, is the result of the deliberations of the 
select committee to whom the Bills of Exchange Bill, presented 
to the House of Lords by Lord Brougham, and the Bills of 
Exchange and Promissory Notes Bill, prepared and brought in 
by Mr. Keating and Mr. MuUings, were referred. It purports 
to be for the prevention of frivolous or fictitious defences to 
actions on bills and notes ; and that, no doubt, was the object 
its framers had in view; but the Act does more, — it takes 
away from the defendants in such actions, when commenced 
within a specified period, and under the Act, the ordinary right 
which defendants in other actions have of entering an appear- 
ance as of course, and putting the plaintiff to proof of his case, 
and thus gives a preference and advantage to creditors holding 
such securities over other creditors, and in this respect runs 
counter to the tendency of modem legislation, which has 
laboured for the fair and equal distribution of the assets of the 
insolvent or embarrassed debtor, and which, in many instances. 
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has in the most carefiil manner^ as in the ease of warrants of 
attorney and cognovits^ guarded against the frauds that are 
liable to be perpetrated^ and the oppression and injustice that 
may ensue^ where any one peculiar description of instrument 
or security gives the creditor who holds it an advantage over 
others. Moreover, it cannot be considered sound and states- 
manlike legislation, suddenly, and without some great and 
urgent necessity for the change, to attach new and grave inci- 
dents to instruments of such common and general use as bills 
of exchange and promissory notes. But, while we make these 
observations, we must not withhold from Mr. Keating and his 
coadjutors the award of merit due to them for having succeeded 
in substituting the comparatively moderate and reasonable pro- 
visions of this statute for the startling measure proposed by 
Lord Brougham ; of which the principal feature was, — that a 
new functionary, to be called " the Registrar of Protested Bills 
of Exchange and Promissory Notes,'* should be appointed by 
her Majesty ; and that on the mere registry of a protested bill 
or note, the holder was, without more, immediately to be 
entitled to an order of the Court of Common Pleas against the 
parties to the bill or note whose names were signed or endorsed 
thereon, for payment thereof; that such order was to have the 
effect of a judgment against the parties; and that after the 
brief period of six days from the service of the order, execution 
might issue against all or any one of them. But while the 
registration of the protested bill or note, and the rapid process 
of execution following upon it, was thus made the conspicuous 
and leading feature of Lord Brougham's Bill, it was, on the 
other hand, in a subsequent part of it provided, that the 
defendant might make a special application to the Court, or a 
judge, before execution levied, to stay execution, and power was 
proposed to be given to the Court or judge to direct an issue in 
fact to be tried, or a special case to be stated for the opinion of 
the Court ; which issue or case would, the parties being hostile, 
have always to be settled by the judge at chambers, a task 
involving a nice and carefiil consideration by the judge of all 
the circumstances brought before him by the affidavits on both 
sides, and very probably also in most cases the necessity of one 
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or more adjournments of the summons. In addition to this, 
provision was made for the case of the verdict being set aside, 
and a new trial granted, or error brought. So that when it is 
considered that where the defendant was let in to defend, there 
must be, first, the investigation to settle the issue or case gone 
into, a proceeding both tedious, difficult, and expensive, when 
compared with the simple process of allowing the defendant to 
put issuable pleas on the record (and pleas at the present daj 
must be issuable or they will not be allowed), and that all this 
was preliminary merely to the launching of the case for trial, 
this latter part of the scheme presents a singular contrast to the 
summary and precipitate character of the registration, order to 
pay, and execution thereon, with which it commences; the 
effect of the whole contrivance being, that if the defendant 
should survive the unparalleled celerity of the first attack, and 
be let in to defend, there should be a kind of compensating 
slowness in the subsequent proceedings, and more expense than 
in an ordinary action. This novelty was recommended to the 
English commercial world — ^we speak from the preamble of the 
Bill itself — as the mode of recovering on dishonoured bills of 
exchange and notes which prevails in the law of Scotland, and 
as being found of beneficial operation, and expedient to be 
introduced into the law of England. The select committee to 
whom, as before mentioned, both Bills were referred, appear to 
have been impressed with a feeling, that a change having been 
proposed and energetically pressed forward, a change of some 
kind must be conceded ; and, after some inquiry, directed prin- 
cipally to the forms and the costs of the proceedings involved 
in both measures, they very briefly reported, that they had pro- 
ceeded to consider the two Bills committed to them, and that, 
as it appeared to them, that each Bill was founded on the prin- 
ciple of preventing fictitious defences on bills and notes, and of 
giving greater facilities to parties seeking the assistance of a 
Court of Justice, that they had determined to hear evidence as to 
the cost of proceedings under the Scotch system, as proposed in 
the Bills of Exchange Bill, and under the English system 
adopted in the Bills of Exchange and Promissory Notes Bill ; 
and that they were of opinion that it was unadvisable to intro- 
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dace a new sTstem of procedtnej if the forms of tlie English 
law conld be made available for the object in view; and that on 
hearing the evidence it had appeared to them that the summary 
procedure might be easily introduced into the English law; and 
that the costs under the Scotch system would not on the whole 
be less than those which would be incurred under EngEsh prac- 
tice ; and that they^ therefore^ had determined to proceed with 
the Bills of Exchange and Promissory Notes Bill/ and had 
carefully considered its provisions. And in this way the select 
committee happily disposed of the Scotch process of summary 
diligence^ and the new r^istrar to be appointed by her 
Majesty. 

The new Act came into operation from and after the 24th 
day of October^ A.D. 1855^ mde section 1^ and consists of eleven 
sections^ and the Schedules A and B annexed to the Act; 
the former schedule containing the form of the new writ and 
indorsements^ the latter the form of final judgment on default 
of appearance to the writ. By section 11, " The Summary Pro- 
eedure on Bills of Exchange Act, 1855/' is made the short title 
of the Act ; and by section 10 it is expressly enacted, that 
nothing in that Act shall extend to Ireland or Scotland. 

' We must here ^ve a place to the observations made by Lord 
Brougham on this decision of the Select Committee. It is reported that Lord 
Brougham, in moving that the House should ^ into committee on the 
Bills of Exchauge and Promissory Notes Bill, said, ^< it was part of a Bill 
for giving summary process to creditors upon biHs of exchange and pro- 
missory notes. At present a creditor could onl^ enforce payment after the 
delay and expense of an action, before the termination of wnich the debtor 
might become insolvent, in which case the creditor would only come in with 
tiie rest of the creditors ; and the object of the measure was to assimilate 
the law of England in this respect to what he believed was the law of every 
other country in Europe. A Bill on this subject had been sent down to 
the other House last session, but was not passed. He thought that Bill was 
more complete than the present one, but at that late period of the session 
he would not expose the Bill to the risk of being rejected by those who were 
adverse to all measures of this kind, when it went back to the other House, 
by proposing any addition to it in committee. He would, however, at a 
future stage move some amendments, without any expectation that they 
would be adopted." And, in answer to an observation of the Lord Chan- 
cellor, as to the risk of losing the bill if amendments were proposed, he 
added that he (Lord Brougham) ** had carefully abstained from suggesting 
that an ^i ' should be dotted or a H' ticked, for he knew that if he haa 
done so, the adversaries of the measure would have seized upon the oppor- 
tunity of objecting to the Lords* amendments,'* — Vide Rep. Times News- 
paper. 
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The Act leaves untouched all other remedies on billB and 
notes^ and at the same time it applies exclusiyely to bills and 
notes. If, therefore, in suing on a bill or note, it is desired not 
to rest the action on the bill or note alone, but to join other 
causes of action, either founded on the consideration for which 
the bill or note was given, or being distinct and separate claims, 
whether for liquidated demands or unliquidated damages ; the 
proper course in such case will be, not to adopt the proceeding 
given by this Act, but to issue the writ under the Common Law 
Procedure Act, 1852 : i. e., either the writ under section 25 of 
that Act, with a special indorsement of the particulars of the 
debt or liquidated demand, or the ordinary writ of summons 
applicable to any cause of action, whether for a liquidated 
demand or unliquidated damages. 

By the first section it is enacted, that all actions upon bills 
of exchange or promissory notes, commenced within six months 
after the same shall have become due and payable, may be by 
writ of summons in the special form contained in Schedule A 
to that Act annexed and indorsed as therein mentioned ; and 
that it shall be lawful for the plaintiff, on filing an affidavit of 
personal service of such writ within the jurisdiction of the Court, 
or an order for leave to proceed as provided by the Common 
Law Procedure Act, 1852, and a copy of the writ of summons 
and the indorsements thereon, in case the defendant shall not 
have obtained leave to appear, and have appeared to such writ 
according to the exigency thereof, at once to sign final judg- 
ment in the form contained in Schedule B to that Act annexed 
(on which judgment no proceeding in error is to lie), for any 
sum not exceeding the sum indorsed on the writ, together with 
interest at the rate specified (if any) to the date of the judg- 
ment; and a sum for costs to be fixed by the masters of the 
superior Courts, or any three of them, subject to the approval 
of the judges thereof, or any eight of them (of whom the Lord 
Chief Justices and the Lord Chief Baron shall be three), unless 
the plaintiff claim more than such fixed sum, in which case the 
oosts shall be taxed in the ordinary way ; and that the plaintiff 
may upon such judgment issue execution forthwith. 

The new writ thus given is, it will be observed, for service 
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witliin the jurisdiction of the Courts, and no equivalent for 
personal service will be allowed^ but an order for leave to pro- 
ceed as if personal service had been effected may be obtained 
on the grounds specified and in the manner provided by the 
17th section of the Common Law Procedure Act, 1852, where 
personal service cannot be effected, and the defendant knows of 
the writ and evades service. And as the first seventeen sections 
of the Common Law Procedure Act, 1852, particularly relate to 
personal actions commenced by writ of summons, where the 
defendant is residing or supposed to reside within the jurisdic- 
tion of the Courts, those sections, except where they are excluded 
by the express provisions of this present Act on similar points — 
for instance, the express provirions as to the form of the writ 
under this Act and the indorsements thereon — are directly appli- 
cable to the new writ, it being provided by the 17th section of 
this present Act that the provisions of the Common Law Pro- 
cedure Act, 1852, and the Common Law Procedure Act, 1854, 
and all rules made under or by virtue of either of the said Acts, 
shall, so far as the same are or may be made applicable, extend and 
apply to all proceedings to be had or taken under the present 
Act. So that, looking for provisions in the Common Law Pro- 
cedure Act, 1852, applicable to the new writ of summons under 
this Act, we find, for instance, the mode in which, a concurrent 
writ to such writ is to be issued in the 9th section of that Act, 
the mode in which it is to be renewed in order to save the 
Statute of Limitations and for other purposes in the 11th 
section, the mode of service on a corporation aggregate in the 
16th section, and, as already mentioned, the mode of obtaining 
an order as if personal serrice had been effected in section 17. 

Referring, again, to the first section of the present Act, it will 
be observed that it states that, in case the defendant shall not 
have obtained leave to appear, and shall not have appeared to 
the writ, according to the exigency thereof final judgment may 
be at once signed. The exigency of the writ is to be found in 
the form given by schedule A, and requires the defendant, within 
twelve days after service of the writ, to obtain leave £rom one of 
the judges of the Courts at Westminster to appear, and to 
appear, otherwise the plaintiff may proceed to judgment and 
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execution against him. As to the amount of the final judgment 
to be signed on the defendants not obtaining leave to appear, 
and not appearing to the writ^ such judgment may be signed for 
any sum not exceeding the sum to be indorsed on the writ^ 
together with interest at the rate specified to the date of the 
judgment^ and a sum for costs to be fixed by the masters^ with the 
approbation of the judges^ in the manner above specified. With 
r^ard to the rate of interest, where interest is expressly reserved 
by the iostrument, that rate of interest may be claimed, though 
more than the ordinary rate, not only from the date of the bill 
or note until its maturity, but for the whole intervening period 
until the date of the judgment ; but where interest is not so 
reserved, it can only be claimed at the ordinary rate from the 
maturity of the bill or note; and as the copy of the bill or note 
is required to be set out in the indorsement on the writ, it 
will appear clearly on such indorsement on what ground the 
interest is claimed, and a claim for too much will be invalid on 
the face of it, and would, without more, furnish grounds for 
setting aside a judgment signed for the amount improperly 
claimed, on default of appearance to the writ. It was made, as 
is well known, the subject of some doubt in the profession, and 
even of conflicting opiuions amongst the judges, whether, where 
interest was claimed on a writ specially indorsed, with the par- 
ticulars of the plaintiff's demand under section 25 of the Common 
Law Procedure Act, 1852, on a bill of exchange or promissory 
note, not reserving interest, and, therefore, carrying interest 
only in the nature of damages from its maturity, such claim 
could come within the provisions of that section. A claim for 
noting and expenses clearly could not, being for unliquidated 
damages, but it was at length formally decided that such interest 
was recoverable, as part of a liquidated demand, within the 
meaning of that section, the law merchant attaching interest as 
a matter of right to such bill or note from its maturity ; and 
the considered observations of the Court of Exchequer, made 
with reference to these points, have a very important bearing on 
the summary proceeding to be taken under this present statute, 
inasmuch as they show that any attempt to take a judgment 
under it, for more than can legally be claimed on the bill or 
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note^ will be visited with reprobation by the CourtSi and with 
certain penal consequences to the party making the experiment. 
In Bodway v, Lncas, 10 Exchequer^ p. 672^ Pollock, C.B., said : 
'' In the case of Bodway v. Lucas, which was before us yester- 
day, and in which we decided that the 25th section of the 
Common Law Procedure Act, 1852, authorized interest to be 
claimed by the special indorsement on the writ, we wish tiiat it 
should be distinctly understood by the profession that in all 
cases, except bills of exchange and promissory notes (as to which 
it is the usual practice of the Court to allow interest as a matter 
of course when the jury give a verdict for the plaintiff), if we 
find that any party not entitled to interest under an express or 
implied contract, shall, nevertheless, claim it by a special in- 
dorsement on the writ, in order to gain an improper advantage, 
and, in default of appearance, sign judgment for a larger sum 
than he is really entitled to, we will not only set aside such judg- 
ment, but visit the attorney with the consequences of his abuse 
of the law, by making him pay the costs/' And here we may 
conveniently notice the 5th section of the present statute, whidi 
enacts that the holder of every dishonoured bill of exchange or 
promissory note shall have the same remedies for the recovery 
of the expenses incurred in noting the same for non-acceptance 
or non-payment, or otherwise, by reason of such dishonour, as 
he has under that Act for the recovery of the amount of such 
bill or note. This section was, we think, most probably sug- 
gested by its having been held that such expenses could not 
properly be made the subject of such special indorsement as 
last adverted to ,- and we do not understand this 7th section 
as giving any right of action to the holder other than he would 
have had before the present Act> but only to provide, that in 
cases where he is really entitled to recover such expenses, he 
may include them in the new summary process, by claiming 
them in his indorsement on the writ, and adding them to the 
amount of principal, interest, and costs, for which he signs 
judgment on default of appearance. The caution we have before 
given against improperly signing judgment for more than the 
plaintiff is really entitled to, f^plies with fuU force here, inas- 
much as it has been the common practice in actions on bills and 
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notes to indude these expenses in the particolars of demand^ 
in cases where they are not legally recoTorable^ and to take the 
chance of getting them passed on a settlement of the action, or 
on judgment by de£Anlt. 

With regard to the costs fonning part of the amount for 
which final judgment may be signed^ if the plaintiff is content 
with the fixed costs, he can take his judgment at once, but if he 
claims more than the fixed costs, the costs must be taxed in the 
ordinary way; and the practical effect in such case will be that 
final judgment will be deferred by two steps, namely, the notice 
of taxation to the defendant, and the taxation itself. 

The form of the judgment given by schedule B, after stating 
the issuing of the writ, and the indorsements thereon, adds : 
''And the said C D (».e. the defendant) has not appeared, there- 
fore it is considered that the said A B (t.e. the plaintiff) recover 
against the said C D, &c. &c/' And thus although the defendant 
may have applied for leave to appear and been refused, still the 
de&ult on which judgment is signed is put simply as non- 
appearance by defendant. And it is perhaps not too far-fetched 
an observation to say that this alone presents some indication, in 
addition to that afforded by other parts of the Act, that the 
Legislature intended not that there should be a harsh and arbi- 
trary exclusion of the defendant from appearing, but rather 
that a wide and liberal discretion should be exercised in allowing 
him to do so. This brings us appropriately to the provisions of 
the 2nd section, which enacts that a judge of any of the superior 
Courts shall, upon application within the period of twelve days 
from service of the writ, give leave to appear to such writ, and 
to defend the action, on the defendant paying into Court the 
sum indorsed on the writ or upon affidavits satisfactory to the 
judge, which disclose a legal or equitable defence, or such facts 
as would make it incumbent on the holder to prove considera- 
tion, or such other facts as the judge may deem sufficient to 
support the application, and on such terms as to security or 
otherwise as to the judge may seem fit. If, then, the sum 
indorsed on the writ is paid into Court, leave to appear to the 
action will be given as of course; a peculiar advantage to those 
who may have the means of doing so, but which, if insisted on 
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as a condition^ wonld^ like the tenn of giving security for debt 
and costs^ often be a denial of justice to a poor and needy 
defendant. In the next place^ leave may be obtained to appear 
npon affidavits satis&ctory to the judge, either disclosing a legal 
or equitable defence (i.e. not merely averring a defence on the 
merits, but stating in detail the grounds on which it rests), or 
stating such fEusts as would make it incumbent on the holder to 
prove consideration. The result of the cases on this latter 
head, viz. when it is incumbent on the holder to prove con- 
sideration, is thus stated by Mr. Sergeant Byles, in his work 
upon " Bills of Exchange *" — '^ The defendant is not permitted to 
put the plaintiff to proof of the consideration which the plaintiff 
gave for the bill, unless the defendant can make out a primd 
facie[ case against him, by showing that the bill was obtained 
from the defendant, or from some intermediate party, by undue 
means, as by fraud or force, or that it was lost, or that it was 
originally infected with illegality/' But while the Legislature has 
thus assigned three specific grounds, on either of which leave to 
appear \r to be given, viz. the payment into Court, or the legal 
or equitable defence, or the facts making it incumbent on the 
holder to prove consideration, shown to the satisfaction of the 
judge; it has not stopped there, but added that such leave may 
be granted on affidavit of such other facts sa the judge may 
deem sufficient to support the application. And when also we 
turn to the form given by schedule A, we find it contains a 
sort of commentary on the Snd section, showing that the frdlest 
and widest discretion was intended to be given by it, inasmuch 
as in the form of notice to the defendant it is stated, that leave 
to appear may be obtained on application to the judge^s chambers, 
Sergeant's Inn, London, supported by affidavit, showing that 
there is a good defence to the action on the merits, or that it is 
renBoneAle that the defendant should be allowed to appear to 
the action. The third section follows up this by providing for the 
case of a defendant by surprise, or fraud, or otherwise, having 
had judgment signed against him without a proper opportunity 
of appearing and defending the action, and enacts that after 
judgment the Court or judge may, under special circumstances, 
set aside the judgment, and if necessary stay or set aside execu* 
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tion^ and may give leave to appear to the writ and to defend 
the action if it shall appear to be reasonable to the Court or 
judge so to do^ and on such terms as to the Court or judge may 
seem just. 

Section 4 provides that in any proceedings imder that Act it 
shall be competent to the Court or a judge to order the bill or 
note sought to be proceeded upon to be forthwith deposited 
with an officer of the Court, and further to order that all pro- 
ceedings shall be stayed until the plaintiff shall have given 
security for the costs thereof. After an appearance has been 
entered, the proceedings will be the same as in any other action, 
subject however to any limitation or condition that may have 
been imposed by the judge on making the order for leave to 
appear and defend. We have already noticed that by section 7 
the two Common Law Procedure Acts, and the rules under 
them, are incorporated with this Act, and all the rights and 
privileges which either of them give to a plaintiff or defendant 
will apply. 

By section 6 it is provided, that the holder of any bill of 
exchange or promissory note may, if he think fit, issue one writ 
of summons, according to this Act, against all or any number 
of the parties to such bill or note, and such writ of summons 
shall be the commencement of an action or actions against the 
parties therein named respectively; and that all subsequent pro- 
ceedings against such respective parties shall be in like manner, 
so far as may be, as if separate writs of summons had been 
issued. This is intended to save the expense of several writs of 
summons, where one or more of the parties to the bill or note 
are sued on separate grounds of action; for instance, where both 
the drawer and the acceptor are sued. In such case there may 
be one writ of summons, though in the case of both defending 
there will be two appearances; and the subsequent proceedings 
in all respects as separate as if two writs had been issued. The 
word respectively is not used in the form where the writ is thus 
in fact addressed to several defendants requiring them to appear, 
not as liable in any joint capacity, but for separate causes of action, 
and in fact in distinct actions; but as a copy of the bill or note 
sued on, and its indorsements, has to be made on the back of the 
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writ^ it will be shown by that in what character the defendant 
is proceeded against. 

By section 8 it is provided^ that the provisions of the Act 
shall apply^ as near as may be^ to the Court of Common Pleas 
at Lancaster and the Court of Pleas at Durham^ and the judges 
of such Courts^ being judges of one of the superior Courts of 
Common Law at Westminster, shall have power to frame all 
rules and process necessary thereto. And by section 9 it is 
provided^ that it shall be lawful for her Majesty &om time to 
timCj by an Order in Council^ to direct that all or any part of 
the provisions of the Act shall apply to all or any Court or 
Courts of Becord in England and Wales ; and within one month 
after such order shall have been made and published in the 
Landfm Gazette, such provisions shall extend and apply in the 
manner directed by such order ; and any such order may be^ in 
like manner^ from time to time altered and annulled j and in 
and by any such order her Majesty may direct by whom any 
poweia or duties indd^it to the provisions applied under that 
4ct shall and may be exercised with respect to matters in sueb 
Court or Courts^ and may make any orders or regulations which 
may be deemed requisite for carrying into operation in such 
Court or Courts the provision so applied. 

We have now gone through the several clauseask. and provisions 
of the Act. J. P. 

*^* Since tiie above obsenrstions were written, a case has been reported* 
on the meaning of the words '< disclosing a. defbnce upon the merits,'^ iii» 
tite 27th section of the Common Law Procedure Act, 18^2, Warringtoa 
fz. Leake, C. L. Rep. voL iii. p. 1085, where the majority of the Court of 
Excliequer held that they merely pointed to the common affidavit of merits, 
bnt Baron Martin thought differently. The case should be consulted with 
refetenoe to tlie remarks made at page 397 of the foregoingi'articlei 
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EQUITY. 

Ageeembnt. — Ship Begistrt Acts. — ^Proceeds op Sale 
OP Ship. — Fraud. 

Armstrong v. Armstrong, Weekly Rep. 1864-6, p. 663. 

Under the Merchant Shipping Act, 1854, as under the old 
statutes relating to shipping, no person, except his name is on 
the register, can acquire any interest in a ship ; and such interest 
can be transferred only in the manner provided by that Act 
(s. 76 — 83). But in the present case, there being an agreement 
that the registered owner was himself to sell one-fourth of the 
ship, and to divide the proceeds among the plaintiffs, who were 
the persons entitled, the same was accordingly sold, and the 
Master of the Bolls held that the plaintiffs were entitled to the 
money received in respect of the share. " I am at a loss to 
understand,'' said Sir John Romilly, " if the vg'iment for the 
defendants holds good, how in any way the Court could get over 
the necessary frauds and evils which would result, because it 
would be to hold that the navigation laws not only preclude any 
person from having any right in a ship, except his name appears 
on the register, but also in the produce of the sale of the ship. 
Take this case, which is one of daily occurrence : A shipowner 
dies possessed of a large number of ships, and he appoints exe- 
cutors. Is it to be contended that, having left directions that 
his ships should be sold, and the money divided among legatees 
in certain proportions, thereupon the executors could say, 'These 
are our ships ; we are entitled to them by law ? ' which would be 
the case, because they would appear in the register in their names. 
' We sell them, and as no interest can be given in the ships hj 
any act except such as that specified in the statute, so neither 
can it be given in the proceeds of the ships, and the cestui que 
trusts under the testator's will cannot call us to account/ I 
apprehend," said his Honour, " that the argument cannot be 
carried to that extent. An agreement to sell a ship, and apply 
the proceeds for the benefit of a person not on the register, gives 
that person no interest in the ship ; but when the ship was sold^ 
he then would be entitled to have the proceeds applied in accord- 
ance with the agreement." M'Calmont v. Rankin (2 De G. M. & G. 
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403) is a leading case on this pointy as to the distinction between 
an interest in a ship^ and an interest in the proceeds arising from 
its sale. The result of all the cases^ both under the old law and 
under the recent Act^ is that no agreement between the owners 
and other parties as to the proceeds of the sale of a ship can 
give an interest in the ship itself j but the present case goes to 
establish the rule^ that when the ship is sold^ the agreement as 
to what shall be done with the money produced by the sale holds 
good^ and will be enforced by a Court of Equity. The leaning 
of Lord St. Leonards' mind in M'Calmont v. Rankin appears to 
liave been in favour of the rule laid down by Sir John Bomilly 
in this case. Yice-Chancellor Eandersley, howeyer, in Coombes v. 
Mansfield (3 Drew^ p. 201) , remarking upon this decision^ says : — 
" In the recent case of Armstrong v, Armstrong, before the pre- 
sent Master of the Bolls, reported at present oidy in the Weekly 
Reporter, but, as it appears to me, accurately reported, the Master 
of the Bolls conceived that there might be cases in which the 
Court would give relief; and in that case he did give relief by 
way of injunction, restraining the sale of certain shares of a ship. 
It is certainly a very strong case. I believe I may say that it 
is the first decided case in which it has been distinctly decided 
that in any case of fraud this Court gives relief against a regis- 
tered assignment of a ship ; and although I agree that it was a 
decision quite in accordance with justice and equity, I wish it to 
be understood that I do not express any concurrence in that deci- 
sion, having regard to the policy of the Ship Begistry Acts/' 



Ship Begistry Acts. — Equitable Mortgagee op Ship. — 
Notice. — Begister conclusive as to pitness op Ship por 
Begistration. 

Coombes v. Mansfield, 3 Drew, 193. 

The equitable doctrine of notice has no force against registra- 
tion, in the case of a ship, under the Ship Begistry Acts. " The 
cases in this court are numerous,^^ said Vice-Chancellor Kin- 
dersley, ^' and they clearly establish this, — that a mere contract 
in writing, however precise and regular, for the purchase and sale 
of a ship, does not entitle the purchasers to any relief, either as 
against the vendor, or as against any other person, who, coming 
afterwards with knowledge of the contract, takes an assignment 
of the ship, and has it registered. That is clearly decided. This 
Court has refused repeatedly to apply to the Ship Begistry Acts 
those equitable doctrines which it applies to many other statutes ; 
it considers that the policy of the Ship Begistry Acts is such as 
to prevent the application of these doctrines.^' 



4I0& Bhori Naiei of Cme^ 

This was tlie c«9e irhere « person ndyanced money o& a ^bip 
of which be took an aBs^gHment^ whicfh lie ire^tered^ liaviBg 
iiad notioe liefore he advanced the money di«t anether persoii 
liad a previous assignment for Yaluable consideration^ b«t whidi 
was net registered ; and yet the Viee-Chancellor held that there 
was no relief m equity on the ground of &aud^ the 'Ship B^istry 
Acts ^sduding iSie doctrine of notice. 

in this case, it was also decided that the re^ster isoonelusiye 
evidence that the ship was in a fit state to be regiirtered und^ 
the Mesdiant Shipping Act, 1854; -although l^re might be 
extrinsic evidence (as here) to «how that the ship was not cmn- 
pletod at the time of the registry, the Vioe-Chanoe?Hor consi- 
-d^red ^Hiat he had no juris4ie<ion to declatre the oertifieade void. 



iNJtTNCTKW. — TrABB-MaRK. BeCBIT. 

Farina v. Silverloek, 1 Kay & Johns, 509. 

Where the defendant prixited labels which were known to he 
the trade-mark of the {^aintiff, and sold such labels to 4my one 
who anked £»* them, enabling other persons thus to CGmnat a 
^raiid on the ^aintifp, and it appesoied l^at such fraud was com- 
tnitted, the plaintiff obtained an injuxiction upon interlocutory 
notion, although the 'defendafot denied collusion with any one, 
-aaul the plaintiff 4id not prove any paiticnlar instance in which 
he had, m fact, been defra«ided lay 4^ conduct iof the defe^asit. 



SUEETY, CONTEIBUTION. 

Hitchman v, Stewait, 8 Drew, 271. 

In equity there is an implied agreement amongst sureties 
that each will bear an aliquot paJ*t of the entire loss sustained 
by the other, with compensation, in the nature of inteiest, for 
the moDiey paid by on^ of the sureties. 



Debtor akd Crbbitor. — CJomposition DfiEn.-^NfiGUscT in 
SioNiNG.^ — Lachcs. — Tims. 

Watson V, TLnight, 19 Beavan, 369. 

The debtor conveyed and assigned all his real and persoaai 
estate to tmstees for the benefit of his creditors, who should 
execute the deed of assignment on or before the 2i3Ld of June 
then next ; and cceditors wbo should zkot esecute the 
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'wi^ihin tlie period mentioned were to be excluded fiom fill besefit 
l^hereunder^ notwithstanding imy rule in law or equity to the 
'eontraiy. The pbrintiff, who was a creditar^ resided wilhia six 
«r3es of the place appointed for signing t^e deed^ and on the 
forenoon of the !^d of June^ her son called at the solicitor^B 
Bffiee^ w%CTe the deed lay^ for the purpose of signing it^ hut was 
not permitted to do ^o, as he had not a power of ttttoraey to do 
-so tr&m his mother. The plaintiff made bo further claim in 
respect of her debt until late in October^ When the property was 
being sold^ and then she gave notice that she had a claim on the 
estate for the amount of a judgment^ and that the purchasers 
would take subject thereto. Sir John Bomilly was of opinion that 
she would not have been bound by the non-execution on or before 
the 2nd of June, if it had occurred by accident, and she had 
come the next day and offered to execute it ; but having allowed 
more than four months to elapse, and having set up a claim 
Adverseto^e deed, he«onsidered that she was preduded. ''£f 
she had intended to come in under the deed, she must have 
released her claim under the judgment, and it was her duty to 
inform the trustees, without delay, that she intended to ckdm 
omder the deed, and to release ber judgment*^' 



Lands Clauses Consolidation Act. — ^Tenant foe Life. — 

iNooMae. 

In Be Hungerford, and in Re The Rugby and Stamford Railway 
Compainy, 1 Kay & Johns, 41^ 

A tenimt for life of oertain laaads requdjned by a railway oom- 
paay ^xxntracted t&r the sale of tiie same in iee to the company, 
Knder the Lands Clauses ConsolidatiaQ Act. Part ^ the con- 
ixact was that the vendor was to have five p^ cent, interest on 
the puirdiase-Bioney for his own benefit, until a conveyance 
should be executed. Yice-'ChanceUar Wood said it was not 
unusual to pay five per ceiat. on unpaid purdiase-money ; and, 
in the absence of any direct fraud, he could not say that the 
tenant for life had taken an improper advantage of bis position. 



Debt. — ^Surety.— Joint and Sevekal Liability. 
Other V. Iy^sokd, 3 Drew, 177. 

Two persons wanted to borrow money of a bank, but the bank 
would not lend it without the security of W, a third person, 
who consented, and joined with the two others in signing a 
cheque for the amount, and with them received the money. 
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Yice-CIiancellor Eindersley held that this was not a joint and 
several liability. His Honour considered that if he were to treat 
W as a principal^ even then it would have been a joint debt^ and 
not a joint and several debt. " Suppose the money to have been 
received by the three^ and afterwards the bank brings an action 
against W alone^ or either of the others alone, I cannot con- 
ceive,'' said his Honour, " on what principle such an action 
could be maintained ; if it could, there is an end of all distinc- 
tion between joint liability and joint and several liability.'' W, 
then, being regarded as a surety only, a bill against his execu- 
tors after his death was dismissed, there being no liability on 
his estate, at law or in equity. 



Fines and Recoveries Act, 8 & 4 Wm. 4, c. 74. — ^Acknow- 
ledgment BY Marbied Woman. — Inrolment. 

In Be The London Dock Company's Act, Exparte Tavemer, 25 Law T. 241. 

The question here was, whether the acknowledgment of a 
married woman must be taken before inrolment under the Fines 
and Recoveries Act ; and the Master of the Bolls held that the 
acknowledgment was good and valid, even though taken after 
inrolment. 



Trustees. — ^Payments by, after filing Bill for 
Administration. 

Silliboume v. Newport, 1 Kay and Johns, 602. 

Vice-Chancellor Wood decided, in this case, that trustees who 
had filed a bill to have the trusts of the will performed and 
carried into execution under the direction of the Court, had 
not thereby deprived themselves of the discretionary power of 
applying any part, not exceeding a moiety of the income of the 
trust estate, for the benefit of the testator^s daughter, as directed 
by his will; and his Honour held further, that payments made 
by the trustees to the daughter of a moiety of the income of the 
trust estate, after filing the bill, were properly made. 



Bailway Company. — Correspondence " without prejudice.'' 

Woodward v. The Eastern Counties and London and Blackwall 
Bailway Company, Weekly Bep. 1854-5, p. 330. 

In this case there were lengthened negotiations between the 
defendants^ company and the plaintiff^, in relation to land of the 
plaintiflF required for the railway. There was subsequently a 
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Toluminous correspondence, wliich it was agreed was to be 
" without prejudice/' Upon this point Vice-Chancellor Wood, 
in his judgment, makes the following remarks : — " The corre- 
spondence was to be ' without prejudice,' which means, not that 
the parties are not to be bound by the statements made in the 
course of that correspondence, but only that the whole is to be 
considered as an amicable treaty, not to be strictly construed to 
the injury of any party. When a party has exhibited what he 
considers reasonable terms on a treaty ' without prejudice,' his 
course is quite evident, and why he adopts it. It is as if he 
were to say, ' I send you a proposal and expect your answer, and 
shall make use of your answer with a view to costs/ " 



MOBTGAOOR AND MORTGAGEE. — EqUITABLE TeNANT POB 

Life. — Remainder-men. — Lien. 
Briggs V. The Earl of Oxford, Weekly Rep. 1854-6, p. 688. 

An equitable tenant for life having mortgaged his life-estate 
as a security to creditors, afterwards committed waste by felling 
timber : the remainder-men were held to be entitled to a lien 
as against the incumbrancers upon the rents and profits, to make 
good the waste. 



Revocation of Will. — Contract for Sale by Testator. — 
Secondary Evidence as to Parcels, the Map being Lost. 

Andrews v. Andrews, Weekly Rep. 337. 

The plaintiflfe were devisees under the will of the testator in 
the cause, and the contention was between them and the heir- 
at-law as to a certain estate devised to them. After the date of 
the will, the testator agreed to sell the estate to A. Lees and 
W. H. Lees, the parcels being particularly delineated and de- 
scribed in the map or plan annexed to the contract. The 
purchasers entered into possession, and upon the death of 
W. H. Lees, A. Lees, his heir-at-law, received the rents and 
profits until he became bankrupt. Only a small deposit was 
paid to the testator at the time of the purchase, and by an order 
of the Court of Review he was declared to have an equitable 
lien on the premises for the unpaid residue of the purchase- 
money ; and it was ordered that the premises should be sold by 
auction, and that the testator should be at liberty to bid at the 
sale. The testator thereupon became the purchaser for a less 
sum than the original purchase-money. Upon a reference to 
the Master, the Master found that the testator had entered into 
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tbe above^mantioned eontraot, hut that the m&p or pkn was 
lost. The question for the Court was^ whether this contract 
was a relocation of the will. Yice-Ghaneellor Stuart held that 
it was. The plaintiffs contended that there was no contract^/or 
the subject-matter was uncertain^ the map. or plan- being lost^j 
and pasol endence^ they urged, was inadmisMble^ except to iden^ 
tify the particular map. Thej alsa argyed that the re-puschase 
by the testator amounted to an abandonment of the contract for 
sale. In reference to- the question of secondary evidence^ the 
Vice-chancellor remarked: "It would have been strange indeed 
if, on a contract under which possession had been taken and en- 
joyed by a purchaser^ and under which the yendor^s hen had 
been ei^orced in a judicial proceedings and on re-sale and new 
title acquired by a re-purchase at a different price — that upon a 
question of the equil^ble revocation of the will, when all the 
facts were proved^ the loss of the original plan could exclude 
secondary evidence as to the parcels of land which were the 
subject-matter of these transactions and contracts/^ 



Specific Pekformancb. — Injunction. — Equitable Dewsnch' 
AT Common Law. 

The Duke of Beaufort v. Glyn, Weekly Rep. 1854-6, p. 602. 

In this suit^ which was for specific performance^ a motion for 
an iiqunction was resisted^ on the ground tiiat under the 
Common Law Procedure Act the defendant in the action might 
make an equitable defence; but Vice-Chancellor Stuart granted 
the injunction, observing that '^when the Court entertains 
jurisdictk)n in qiedfic perlbrmance, it is not the course, of the 
Court to permit an action to proceed/' 



SfECIVIO FEXBOBMAIfCir. — CoMFBOMISE.r---yQStrNa?ABT 
A^REBMSNT. 

Houghton V. Lees, Weekly Rep. 136. 

It is a clear doctrine of Courts of Equity that they will not 
grant specific performance of a volimtary agrsement^ nor even 
of a voluntary oovenant under seal. But when the agreement is 
between meoabers of the same family, vaxd is in the nature of a 
family arrangement, made fairly and with deliberation, the 
Court will not look to the amount of consideration. 
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Will. —Construction. — '' Cousins/' 
Stanger v. Nelson, V. C. S. 

Where the word '' cousins " was employed in a will, without 
any words in the context to limit its meaning, Vice-Chancellor 
Stuart held that first cousins once removed and second cousins 
of the testator were within the terms of the gift. 



Executor. — Devastavit. — Priority. — Notice. — Mortgagor 
AND Mortgagee. — Principal and Agent. 

Collinson v. Lister, 19 Jur. 835. 

It was decided by Lord Manners, in Downes v. Powers (2 Ball 
& B. 491), that whoever will deal with an executor for the assets 
of a testator, for a purpose perfectly inconsistent with the due 
admininistration of those assets, subjects himself to the conse- 
quences of a devastavit. Sir John Romilly, Master of the Rolls, 
in the present case considered that the same rule applied to a 
person who advanced money to an executor, confessedly for a 
purpose relating to the testator's estate, which is perfectly in- 
consistent with the due administration of the trusts, and that 
he does not thereby acquire any charge on the assets of the 
testator. " When a person lends money,'' said his Honour, 
'^ to an executor, in order that he may apply it for the purposes 
of the testator's assets, this is a personal debt of the executor ; 
but if, in addition to that, the lender claims repayment out 
of the testator's assets, it can only be in case he can show that 
the executor himself would have been allowed that sum in 
taking the accounts of the testator's estate." 

This was a suit for the administration of a testatrix's estate. 
In March, 1850, the testatrix advanced 1,500/. to Fletcher on 
the security of a steam-vessel. Shortly afterwards she con- 
sented, at the request of the mortgagor, to permit the engines 
to be removed to another ship, on the terms of having a mort- 
gage of that vessel, which the mortgagor covenanted to assign 
as soon as the repairs were completed. The plaintiflfs were her 
residuary legatees, and the defendant the executor under 
her mil. The defendant was also manager of a bank. The 
mortgagor paid a sum of money on account of the repairs to 
the ship-builders prior to the testatrix's death ; but afterwai'ds, 
being unable to pay a further sum which was demanded, he 
applied to the defendant to pay the same, as the ship- builders 
refused to proceed with the repairs unless their demand was 
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discharged. The defendant finally paid 1^620/. by cheques 
drawn on the bank of which he was manager^ and signed by him- 
self as executor of the testatrix^ who never had an account with 
the bank in her lifetime. The mortgagor thereupon assigned 
the ship to the defendant^ and covenanted to pay the moneys 
advanced by him. At the close of 1851^ the directors of the 
bank discovered the entries of the moneys^ amounting to 1^620/.^ 
debited to the testatrix's executor ; and^ at their request^ the 
defendant^ in consideration of the 1^620/.^ assigned to the bank the 
1^500/. and 1^620/. due to him^ and the ship^ with power to sell 
the ship, which they accordingly sold, but obtained only 1,150/. 
for the same. The plaintiffs claimed that amount from the 
banking company. Held, that the defendant, the executor, had not 
priority over the testatrix's mortgage for the moneys so advanced 
by him ; neither could he, as agent for the bank, by advancing 
his money on account of the bank to the mortgagee, have 
obtained for his principal such a priority. 

The following propositions were laid down by his Honour in 
the course of his judgment : — 

The executor was bound, before he advanced this money, to 
-have seen that the security of the ship was sufficient to cover 
the additional advance. The ruling would not have been different 
if the executor had assets sufficient for the advance in his hands, 
and the present were an ordinary administration suit. 

What the defendant knew, qud executor, affected the bank, 
whose agent he was, with notice. 

Even regarding the advance as being made bond fide by the 
bank to the executor, for the purpose ibr which it was applied, 
it would not be allowed to the bank against the assets of the 
testatrix. 

As an advance to the executor, it might bind the assets of 
the testatrix, if it had been beneficially applied for the purposes 
of her estate, and the cestuis qiie trust had the benefit of it ; 
because there the executors would have been so entitled. 

If a man, without taking any security, advances money to 
another who is an executor, and the executor informs the lender 
that he requires the money for the purposes of the testator's 
estate, but in fact misapplies the money, that cannot bind the 
persons interested in the testator's estate, but constitutes simply 
a general debt from the borrower to the lender. 
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AgSSBMIOT. — SPSCIfIC Ps&VORHANCB. — Lb880& AND LSSSIE. 

— ^Lbssbb takino Possbssion. 

Simpson v. Sadd, 4 De G. M. & G. 666. 

la tliis suit^ which was for the specific performance by the 
defendant of an agreement to take a lease of certain premises 
belonging to the plaintiff^ the Lord Chancellor obsearyed, " Primd 
facie, a lessee was entitled to call for his lessor^s title ; and 
taking possession was in itself an equivocal act^ the question in 
such case beings whether the lessee^ by taking possession^ 
intended to waive^ and had waived his right to call for a title. 
Such an intention might be more probable in the case of a lessee, 
especially a lessee at a rack-rent, than in the case of a pur- 
chaser, but the mere fact of taking possession was not in itself 
sufficient/' 



SfBCIFIC Pb&FOBMAMCE. — BbNEWBD LbASB. — EXECtTTOBS. 
Stephens v. Hotham, 1 Kay & J. 571* 

In this case specific performance of a covenant in a lease to 
take a renewed lease was decreed against the executors of a 
lessee, they having entered and admitted assets. " I felt con- 
siderable difficulty,^' said Vice-Chancellor Wood in his judg- 
ment, '' in compelling an executor to enter into personal 
covenants respecting the testator's estate, to do that which the 
law would throw an obligation upon him to do if the testator 
had entered into a similar covenant." 



COMMON LA TV. 



Forms of PtBAmNos. 

Wilkinson v. Sharland, 10 Exch. 724. 

The declaration in this case was as follows : — The plaintiff 
sues the defendant for freight for the conveyance by the plain- 
tiff for the defendant at his request of goods in ships ; and for 
the demurrage of a ship of the plaintiff kept on demurrage by 
the defendant ; and for money paid by the plaintiff for the 
defendant at his request: and the plaintiff claims 150/. Plea, 
never indebted; upon whi<^ issue was joined. Upon motion in 
a»rrest of judgment, it appeared that the form prescribed by the 
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Common Law Procedure Act^ 1852^ had not been complied with^ 
and the Court, in refusing the motion, observed : ^' We cannot 
help calling the attention of the profession to the carelessness 
with which the forms given by this statute are followed. Forms 
are provided for nearly every case which usually occurs in prac- 
tice ; and when the work is almost done to the hands of those 
who profess to draw pleadings, it is to be regretted that they wiU 
not attend to the forms provided for them, but resort to others 
not authorized by the Act/' 



County Court. — ^Abandonment op Excess. 
In Re HUl, 10 Excb. 726. 

The abandonment of the excess of a claim above 50/., in order 
to give a County Court jurisdiction, must be the act of the plain- 
tiflF himself, or of some person authorized by him, and not the 
act of the judge. Therefore, where a County Court judge, at 
the hearing of a plaint, of his own accord, and against the con- 
sent of the defendant, amended the particulars of demand by 
reducing the claim to 50/., and gave judgment for the plaintiff 
for that amount, the Court granted a prohibition. 



Pbactice at Nisi Pbius. — Bight of Plaintiff's Counsel 

TO SUM UP. 
Hodges v, Ancrum, 24 Law J. Exch. 257* 

It was in this case held, by the majority of the Court of 
Exchequer, that where, at the close of the plaintiff's case at 
Nisi Prius, the judge expresses an opinion that there should be 
a nonsuit, the plaintiff's counsel is not entitled to sum up the 
evidence to the jury. " It is in ease of the plaintiff,'' observed 
Parke, B., " that this course should be taken, otherwise it would 
be the duty of the judge to direct a verdict for the defendant. 
The power of summing up given by the statute comes into ope- 
ration only where there is something for the consideration of 
the jury. In this case there was nothing, and therefore the 
plaintiff's counsel was not at liberty to sum up the case to the 
jury." 

Jurisdiction of County Coubt. 
Lake v, Butler, 24 Law J. Q.B. 273. 

The point here decided is of considerable practical importance. 
Under the 128th section of the original County Courts Act, 



Admiralty Law, 411 

9 & 10 Vict. c. 95^ concurrent jurisdiction is given to the County 
-with the superior Courts where the plaintiff dwells more than 
twenty miles from the defendant; it is now apparently settled 
that this distance is to be determined by a straight line drawn 
upon the horizontal plane from point to pointy — not by reference 
to the nearest practicable mode of access from the one point to 
the other. 



^irmiralti; Eato. 



We are indebted to the courtesy of a correspondent at Mon- 
treal for the following report of an important case^ decided on 
the 3rd of July last, in the Vice- Admiralty Court of Lower 
Canada : in connection with it should be read the American 
case of the Osprey, discussed at page 52 of our February 
Number : — 

Navigation. — Collision. 
The Iriffa. — ^Eilertsen. 

This was a cause of collision promoted by the owners of the 
barque Universe, in which they claimed compensation for 
damage sustained by that vessel in consequence of being run 
into on her voyage from Montreal, on the 28th May, 1864, by 
a vessel called' the In^a. The facts of the case sufficiently 
appear from the following opinion of the learned judge : — 

The Court (Hon. Henry Black). — The Inga, a Norwegian 
vessel of about 480 tons, had been lying in the harbour of 
Quebec, opposite the Lower Town market-place, and in the 
afternoon of the 28th May, 1854, got under weigh for the 
purpose of proceeding to the ballast- ground, from two to three 
miles up the river. The tide was ebbing, and the wind a light 
breeze from the eastward, and she went up under sail. Between 
three and four in the afternoon she had nearly reached the place 
at which she intended to come to anchor. She had come up 
under her fore-sail, fore-top-sail, and main-top-sail ; but having 
decided upon the place at which she was to anchor, her main- 
top-sail was taken in, and she was proceeding under her fore- 
sail and fore-top-sail, the wind still Ught from the east, the tide 
ebbing, and the vessel having way enough to stem it, and to 
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move past the land at the rate of from half a knot to a knot an 
honr« At the same time the steam tow-boat. Lumber Merchant, 
was coming down the river bom Montreal to Quebec, having 
the barque Umf}er9ey about 818 tons register, in tow astern of 
her, with about fifty fathoms of tow-rope. They were going 
six knots through the water, or about nine past the land with 
the tide. When the vessels came in sight of each other thi^ 
were about a mile and a half or two miles apart, all three being 
somewhere about the centre of the channel: the witnesses 
examined on the part of the Universe saying that the Inga was 
a little to the north, or on the port hand of the line on which 
the Lunger Merchant and Universe were proceeding; and the 
witnesses examined on the part of the Inga affirming, on the 
contrary, that the Inga was a little to the south of that line, or, 
in other words, that the Lumber Merchant and Universe were a 
little on her starboard bow. Both parties, however, agree that 
the vessels were nearly in a straight line. As they approached^ 
the helm of the Inga was put a starboard, which tl^w her head 
round towards the south. The Lumber Merchant and the 
Universe, on the contrary, put their helms aport, which threw 
their heads also to the south, and the consequence was that the 
Lumber Merchant just cleared the Inffa, leaving her on the 
port side j but the Universe and the Inffa came into collision, 
the Inga^s bow striking the port side of the Universe about the 
main rigging, doing considerable damage to both vessels. At 
the time of the collision the tow-rope broke near the steamer^s 
tow-post. The vessels were afterwards cleared, and to recover 
the damage sustained by the Universe the present action is 
brought against the Inga. 

The only questions to be decided in cHrder to ascertain whether 
the acticm is well or ill-founded are, whether the Inga in putting 
her helm a starboard was justified by the rules and customs of 
navigation, or whether she ought rather to have kept her 
course or put hesr helm aport ; and whether the Lumher Jier- 
chant amd Universe did right in porting their helms. 

The great increase of trade in the fiver St. Lawrence, and in 
the inland navigation g£ the province, and more es^)ecially in the 
number of steam- vessels and of vessds towed by stesm^vesselsj 
raiders it of great importance that some clear and definite rule 
should prevail as to the course which should be adopted by such 
vessels when going in opposite directions, and so plaoed that if 
each continue her course there would be danger of collision. 
The recognised rule for sailing^^vessels has always been, that if 
both vessels have the wind &ir, each vessel should port her 
helm so as to pass each othc^r on the port hand : thpl if both 
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vessels are close hauled^ the one on the starboard tack should 
keep her eourse, and the one on the larboard tack should 
give way. This, as was lately very clearly remarked by the 
learned and able Judge Sprague of Boston, in a judgm^it giireii 
by him in Sq[>tember last, in the case of the O^prey,^ is in 
reality the same rule qualified by the other perfecUy well under- 
stood rule, that neither vessel is bound to port her helm, if by 
so doing she would either run into direct danger or would cease 
to be under command ; for, if the vessel on the starboard tack 
close hauled were to port her helm, she would be thrown into 
the wind and cease to be under command ; whereas the vessel 
on the larboard tack, by porting her helm, goes off from the 
wind, and is perfectly under command. The old rule was also 
that if one vessel bad the wind large or free, and the other was 
close-hauled, the one being close-hauled should keep her coiH'se, 
and the oth^ should port her helm and give way. The reason 
being obviously that the close-hauled vessel woidd suffer much 
more inconvenience by giving way, and falling to leeward, than 
the other, which having the wind free could immediately regain 
the line on which she had been proceeding. The rule, there- 
fore, was iQ substance, that vessels meeting as stated should 
each port her helm, unless one of them by so doing would 
either run into danger or be put to much greater inconvenience 
than the other. 

When steam-boats came to be generally used, their power of 
proceeding in any direction, without regard to the wind, placed 
them always in the same condition as a vessel proceeding with 
the wind free, and accordingly the custom seems to have been 
so to regard them. On the 30th October, 1840, the Trinity 
House of London made a regulation, that ^^when steam-vessels 
on different courses must unavoidably or necessarily cross so 
near that by continuing their respective oourses there would be 
a risk of coming into collision, each vessel shall put her helm to 
port, so as always to pass on the larboard side of each other. A 
steam-vessel passing another in a narrow clmnnel, must always 
keep the vessel she is passing on the larboard hand.^^* And 
the preamble to this rule recites, that steam-vessels " may be 
considered in the light of vessels navigating with a fair wind, 
and should give way to sailing-vessels on a wind on either tack,^' 
and that " it becomes only necessary to provide a rule for their 
observance when meeting other steamers or sailing-vessels going 
large.'^ Notwithstanding this recital, the rule does not in direct 
terms apply to steamers meeting stoling-vessels, and it was so 

1 7 Law Reporter, 384. « See the Rule 1, W. Rob. 488. 
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held by Dr. Lushington, in the case of the City of London,^ 
decided on the 24th Apnl^ 1845 : but the considerations in the 
preamble of the rule were adopted by that learned judge as 
consistent with the common law^ with sound reason^ and with 
the established rules of navigation ; and he held^ accordingly^ 
that a steamer should be regarded as a vessel proceeding with a 
fair wind^ when meeting sailing-vessels. The rule of the 
Trinity House of Quebec^ made on the same subject^ on the 
12th April, 1850, was in spirit the same as that of the Trinity 
House of London ; and on the 31st March, 1854, the Trinity 
House of Quebec passed a further regulation, meeting the 
precise case omitted in the English rule, and directing " that 
saUing- vessels with a fair wind, and steam-vessels when meeting 
within the port of Quebec, shall port their helm and draw to 
the starboard, passing each other on the larboard hand/^ This 
rule, as before observed, is only the application of the doctrine 
that steamers shall be considered as vessels having the wind 
fair. Between the dates of the two Quebec rules, the English 
Steam Navigation Act (14 & 15 Vict. c. 79) was passed,* 
and the 27th section provides, that '' Whenever any vessel pro- 
ceeding in one direction meets a vessel proceeding in another 
direction, and the master or other person having charge of either 
such vessel perceives that if both vessels continue their respec- 
tive courses they ivill pass so near as to involve any risk of a 
collision, he shall put the helm of his vessel to port, so as to 
pass on the port side of the other vessel, due regard being had 
to the tide and to the position of each vessel with respect to the 
dangers of the channel, and as regards sailing vessels, to the 
keeping of each vessel under command : and the master of any 
steam- vessel navigating any river or narrow channel shall keep 
as far as is practicable to that side of the fair- way or mid-channel 
thereof which lies on the starboard side of each vessel.^^ This 
rule applies to all vessels without distinction, whether impelled 
by steam or by sails. Each vessel is to port her helm ; the only 
exception being when by so doing she would be brought into 
danger, or, if a sailing-vessel, the command over her will be lost. 
This, it is evident, is only the old rule and reasoning, thrown 
into a general form, and made applicable to all cases. The 
296th and 297th sections of the British Shipping Act, which 
was passed on the 10th August, 1854, and came into force on 
the Ist May last (17 & 18 Vict. c. 104), contains the following 
enactment on the subject : — 

'^ Whenever any ship, whether a steam or sailing ship, pro- 
ceeding in one direction, meets another ship, whether a steam 
or sailing ship, proceeding in another direction, so that if both 

» 4 Notes of Cases, 40. » 7th August, 1851. 
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ships were to continue their respective courses they would pais 
so near as to involve any risk of a collision^ the helms of both 
ships shall be put to port so as to pass on the port side of each 
other ; and this rule shall be obeyed by all steam-ships and by 
all sailing-ships, whether on the port or starboard tack, and 
whether close-hauled or not, unless the circumstances of the 
case are such as to render a departure from the rule necessary 
in order to avoid immediate danger, and subject also to the pro- 
viso that due regard shall be had to the dangers of navigation, 
and, as regards sailing-ships on the starboard tack close-hauled, 
to the keeping such ships under command. 

'^ Every steam-ship, when navigating any narrow channel, 
shall, whenever it is safe and practicable, keep to that side of 
the faii;-way or mid-channel which liefi on the starboard side of 
such steam-ship/' 

The rules here given are in substance precisely the same as 
before, though given in other language, and more general and 
perhaps more definite terms. The rule is as before, that each 
vessel shall port her helm, unless she would incur danger by so 
doing, or the command over her would be lost. The British 
and the Canadian rules are therefore the same, and though that 
portion of them which relates to the meeting of steamers and 
sailing-vessels does not appear to have been formally enacted in 
direct words until recently, yet, as we have seen, it has been 
always recognized, and adopted as reasonable, and as consistent 
with the long-established rules of navigation. The same rule 
seems to prevail in the United States, except that as appears in 
the case of the Osprey, and the cases therein referred to, our 
neighbours incline to give greater extent to that portion of the 
old British rule which favours the vessel which wQuld be most 
inconvenienced by porting her helm, and to hold that as a 
steamer has greater command over her motions than a sailing- 
vessel with a fair wind, she ought to give way to such sailing- 
vessel; and that the latter ought to keep her course without 
porting her helm, leaving the duty of turning aside so as to 
avoid the collision solely to the steamer. I am not called upon 
to decide whether the English or the American interpretation of 
the old rule would be the best to adopt: first, because the 
Canadian and English rule must prevail in our waters; and 
secondly, because in the case before me the Inga did not keep 
her course, but starboarded her helm. The English rule has, 
however, the advantage of being more certain, and more easily 
remembered ; and it does appear to me that there must be less 
danger of collision, and that the vessels can get out of each 
other's way in less time if both draw to starboard, by porting 
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iheir helms, than if one stands still, and throws the whole 
burden of the movement upon the other. 

I think, then, that in the present case each vessel was bound 
to put her helm to port, unless there were some peculiar circum- 
stances in the case which made it dangerous so to do, or rendered 
a deviation from the rule necessary or justifiable. Now it ap- 
pears that both the Inga and the steamer were perfectly under 
command ; each had sufficient way to make her obey her helm 
immediately. By the evidence of the Inga^s own people, it 
would seem that she was, if at all, very little to the starboard 
side of the steamer and her tow ; so little, indeed, that the master 
of the Inga himself admits that it was necessary to starboard the 
Inga* 9 helm, in order to get sufficiently out of the line of the 
steamer and her tow, to enable them to pass safely on the star- 
board side. On the other hand, it is denied by the witnesses 
for the Universe that the If^a was at all to the southward ; and 
it is certain, from what took place, that if the Inga had ported 
her helm, or even perhaps if she had continued in her course, 
the collision would have been avoided ; for the Inga^s people say 
that her helm was starboarded about two minutes before the 
collision, and in two minutes she must clearly have run more 
than half the length of the Universe to the southward ; and if 
she had been half the length of the Universe less to the south- 
ward than she was at the time of the collision, it is equally clear 
that she would not have struck that ship ; and if she had ported 
her helm she would have gone to the northward, and been siiU 
further out of danger : and even if the collision would not have 
been avoided, the Inga would not have been in default, and 
would not have been responsible for the consequences. The 
case is not one of a sudden rencontre, where there is no time for 
consideration ; the vessels were undoubtedly seen by each other 
at least ten minutes before they met.^ Neither is it a case 
where there was any danger to either in obeying the rule : the 
channel was wide enough, and both could have drawn to the 
starboard without risk of touching the ground or of encoun- 
tering any other damage ; and both were in charge of pilots, 
who were bound to know the rules of the Trinity House and of 
the river. Under these circumstances, I can have no hesitation 
in giving effect to a definite and easily-observed rule, which 
appears extremely well adapted to insure safety, and in deciding 
that the collision arose from the failure of the Inga to obey it. 

Messrs. Stuart and Vannovous for Universe. 

Mr. Edward Jones for Inga. 

^ See the case of the General Steam Nayigation Company v. Mams, tried 
before Sir Frederick Pollock, Lord Chief Baron of the Exchequer, at the 
Summer Assizes at Croydon, 1863. 



( 417 ) 



SH^ett 09U» of ^tefD Itooittf* 



[*«* All Law Books and works of interest to the Legal Profession, for- 
warded to the Editor of the Law Maoazine, will henceforth be noticed-* 
either shortly, or at length — in its pages.Q 

A History of the French Bar, Ancient and Modem : comprising a 
Notice of the French Courts, their Officers, Practitioners, &c., 
and of the System of Legal Education in France. By Bobert 
Jones, Esq., ^arrister-at-Law. London : Benning & Go. 1B66. 

This work is well-timed ; to its contents we shall have occasion, in 
one of our ensuing numbers, to refer at length, when discussing the 
existing system of legal education in this country, and the recom- 
mendations of the commissioners appointed to report thereupon. 



The Friendly Societies' Manual, comprising the New Consolidation 
Act, 18 & 19 Vict. c. 63, &c. By George C. Oke. London: 
Butterworths. 1855. 

It appears (from recent parliamentary proceedings) " that the number 
of Friendly Societies at present registered is 20,000, and each society 
haying on an ayerage 143 members, it follows that out of the whole 
nine millions of the male adult population of the kingdom, nearly 
three millions were members of these registered societies. In the 
unregistered societies there were as nearly as possible one million and 
a half members, making in the whole four millions and a half persons 
of the male population of the country connected with the societies. 
The capital embarked in them amounted to 6,000,000Z. The impor- 
tance, therefore, of the New Consolidation Act, 18 & 19 Vict. c. 63, 
which places all these societies on a permanent footing, and not sub- 
jecting them to the evils of fluctuating and temporary legislation 
(which has been the case since the year 1834, 4 & 5 Wm. 4, c. 40), 
is obvious." 

Such being the importance of the subject of which our author 
treats, we need only say, that so far as we have been enabled to judge 
he has well performed his task, placing under each section of the new 
Act references to decided cases which tend to elucidate or explain it, 
and introducing his volume with some useful remarks explanatory of 
the law relating to Friendly Societies as it formerly was and as it 
now is. 
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The Laws relating to Burials in England and Wales. By T. Baker, 
Esq., of the Inner Temple, Barrister (of the Burial Acts Office). 
London : W. Maxwell. 1855. 

The provisions of the recent Burial Acts are in this little volume 
consolidated and arranged in such a manner — hj the omission of 
repealed sections, and the insertion of such as are new, or have been 
in some respect altered, in their proper places — that the whole may 
be read together as one Act. The consolidation is preceded by a 
familiar abstract or analysis of the chief enactments, and followed by 
a chronological arrangement of the statutes, in the order and words 
in which they were passed, — ^forms and practical instructions being 
appended. We think that this volume is calculated to prove of 
much utility to all parties interested in the recent sanitary move- 
ment. 



The Lawyer's Companion for 1856. Edited by W. E. Einlason, 
Esq., Barrister. London : Stevens and iN'orton. 

We recommend this diary and law calendar to the use of the 
profession. 
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MISGSIiliANEOnS. 

We miich regret to have to announce amongst the events of the 
preceding quarter the retirement, on account of ill-health, of the 
feight Hon. M. T. Baines from the office of President of the Poor 
Law Board, the duties of which he has so ably and satisfactorily per- 
formed. Mr. Bouverie has succeeded Mr. Bames as President of the 
Poor Law Board, and Mr. Lowe has been appointed Vice-President 
of the Board of Trade in the place of Mr. Bouverie, and has been 
sworn in a Privy Councillor. 

The under-mentioned gentlemen, appointed by the Home Secretary, 
have, during the latter part of the long vacation, been engaged in 
setting out the wards and apportioning the number of vestrymen in 
accorcUmce with the provisions of an Act passed in the last session 
of Parliament for the better local management of the metropolis : — 
Alexander Pulling, Esq., barrister-at-law ; Arthur John Wood, Esq., 
barrister-at-law ; George Baugh Allen, Esq., and William Durrant 
Cooper, Esq. 

Ok the 14ith of August was passed an Act for diminishing expense 
and delay in the Administration of Criminal Justice in certain 
cases, by which it was enacted that if any person is charged, before 
the Justices of the Peace assembled at Petty Sessions, with having 
committed simple larceny, and the value of the whole of the pro- 
perty alleged to have been stolen does not in the judgment of the 
justices exceed 5«., or with having attempted to commit larceny from 
the person, or simple larceny, it shall be lawM for the justices, with 
the consent of the prisoner, to hear and determine the charge in a 
summary way ; and if the person charged shall confess the charge, or 
if such justices, after hearing the whole case for the prosecution and 
for the defence, shall find the charge to be proved, then it shall be 
lawfril for such justices to convict the person charged and commit 
him to the common gaol or House of Correction, there to be impri- 
soned with or without hard labour, for any period not exceeding 
three calendar months ; and if they find the offence not proved they 
shall dismiss the charge, and make out and deliver to t^e person 
charged a certificate under their hands, stating the fact of such dis- 
missal. The Act provides, however, that if the person charged do 
not consent to have the case heard and determined by the justices, 
or if it appear to the justices that the offence is one which, owing to 
a previous conviction of the person charged, is punishable by law 
with transportation or penal servitude, or from any other circumstance 
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fit to be made the subject of prosecution by indictment rather than to 
be disposed of summarily, the justices sliall deal with the case as i£ 
this Act had not been passed. It is further provided, that if upon 
the hearing of the charge the justices shall be of opinion that there 
are circumstances in the case which render it inexpedient to inflict 
any punishment, they shall have power to dismiss the person charged 
without proceeding to a conviction. We mention the statute, 
whereof the purport has been above briefly set out, amongst the 
events of the past quarter, inasmuch as whilst highly approving of 
the principle on which it is founded, we also regard it ad ranking 
amon^t the most important of enactments which nave recently been 
sanctioned by the Legislature. 



AFFOXNTUJENTB, Ac 



Sib W. H. Mattle, Knight, late a judge of the Court of Oommon 
Pleas, has been, by her Majesty's command, sworn of her Majesty's 
Most Honourable Privy Council, and took his place at the Board 
accordingly. 

Fbajtois James Colbbidge, Esq., solicitor, of Ottery St. Mary, 
has been appointed Clerk of Assize on the Midland Circuit. 

A. J. Stbpheits, Esq., has been appointed Becorder of Andover, in 
the room of Mr. Bellenden Ker, resigned. 

The Qxteek has been pleased to appoint Philip Erancis Little, 
Esq., to be Attomey-G-eneral, and George Henry Emerson, Esq., to 
be Solicitor-Gteneral, for the Island of Newfoundland ; William Johnr 
ston Bitchie, Esq., to be one of the Puisne Judges of the Supreme 
Court of New Brunswick, and Paul Ivy Sterling, Esq., to be a Puisne 
Judge of the Supreme Court of Ceylon. 

William Sitohie, Esq., of the Calcutta Bar, has been appointed 
to be Acting Advocate-deneral of India during the absence oi 
Mr. Prinsep. 

Mb. Chisholm Akstey, one of the Assistant Commissioners of 
the late Statute Law Commission, and lately one of the draughts- 
men of the present Statute Law Commission, has been appointed 
Attorney-General for Hong Kong. It is much to be regretted that 
that gentleman, having so great acquaintance with the Statute Law, 
and a power of laborious exertion equalled by few, should have been 
permitted to quit his duties under the Statute Law Commission for 
those of his present o£B.ce in a distant colony. 

The great difficulty of the work of the Statute Law Commission 
consists in the want of trained and experienced persons, acquainted 
with laWj in its uses to the public and the praqtitioner, and in regard 
to the exigencies of Parliament and the tribunals. A mere jurist, a 
mere lawyer, a mere official, a mere judge, a mere practitioner, a mere 
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draughtsman, a mere member of Farliamenty is incompetent to the 
task. Every one of these varied capacities requires to be had in 
regard, and the consequence is, that either there must be a combined 
force of such men, or there must be men specially trained for the 
task. As a lawyer, as a member of Parliament, and as a worker at 
this work, Mr. Anstey had acquired an unusual amount of experience, 
which, with his extraordinary energy, promised to be of infinite 
service, by way of contribution to the general labours of the Com- 
mission. Other gentlemen — Mr. Lonsdale, the secretary to the late 
Criminal Law Commission, and Mr. Bogers, one of the Assistant 
Commissioners of the late Statute Commission — have also been suf- 
fered to quit this service ; the former to attend to his duty as County 
Court Judge, and the latter to go to the colony of Yan Diemen's 
Land as Solicitor-General. 

It would be difficult to replace either of these gentlemen, especially 
as the organization of the Commission does not supply means of an 
apprenticeship to the requirements of the undertakmg. 

If Mr. Anstey, Mr. Bogers, and Mr. Lonsdale had each presided 
over a small corps of workers, their experience would have descended 
in some degree upon their assistants, and the removal of the prin- 
cipal officer might have been supplied, with difficulty perhaps, but at 
all events without total loss of the advantages which they have taken 
away. 

It is manifest that the arrangements should be of such sort that 
they should not be greatly dependent on the qualities of a single 
person, or upon his being removed by death or preferment. 

What is t^e of the actual workers is true of the chief personages 
of the Commission. A new chancellor might have a new task to 
learn ; and it is not to be expected that some of the distinguished 
judges who have generously given their assistance will always be able 
to bestow much exertion on a work of this nature. Continuity of 
succession and of exertion is a matter deserving of attention ; and 
this cannot be secured without some degree of organization. 

Doubtless it is an excellent means of promoting the energy of the 
working; men to give them preferment ; but care should be taken to 
do justice to the cause as well as to the individual, by arrangements 
that would mitigate the loss occasioned by his withdrawal. 



NECBOIiOGT. 

July, 

17th. Lewis, John, Esq., solicitor, London, aged 45. 
18th. Habyey, Joseph, Esq., solicitor, Gloucester, aged 45. 
25th. Selwtn, William, Esq., Q.C., aged 80 ; the distinguished 
author of the well-known I^atise on Nisi rrius Law. 
29th. Faithfull, George Lockton, Esq., solicitor, Tring, aged 41. 
30th. Daties, Eobert, Esq., town clerk of Wells, aged 56. 
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Afiffust 

14th. HoLLiBB, John, Esq., solicitor, aged 71. 
20th. NoBTOi<r, William James, Esq., solicitor, London. 
28th. MoBTOir, Thomas Charles, Esq., barrister-at-law, late of 
Calcutta. 

September. 

8th. Lawless, William, Esq., solicitor, aged 53. 

— Athill, Eichard Bickerton, Esq., barrister, Boulogne, 
aged 52. 

9th. Bbeeze, Robert, Esq., solicitor, Wandsworth, aged 44. 

— CoxTPLAND, Charles, Esq., solicitor. Leek, Staffordshire, 
aged 66. 

16th. VorLEs, William James, Esq., barrister, formerlj an 
Assistant Poor Law Commissioner. 

19th. Obmsby, James John, Es^., barrister. 

21st. Bbassey, John, Esq., solicitor, London, aged 24. 

October. 
4th. Ball, Henry, Esq., barrister, London, aged 62. 

We have also to announce the death of Johk Habdt^ Esq., a 
Bencher of the Inner Temple. 



4SIS ) 

UAfA of i^f» l9tt6licatiotttf4 



Archbold^The whole Law of Indictable Offences; with a Tabular 
arrangement of Offences, and their Punishment (being a FourUi Volume 
of the Justice of the Peace and Parish Officer). By J. F. Archbold, Esq., 
Barrister. 12mo. 17s. cloth. 

ArMold-^The Limited Liability Act, 18 & 19 Vict. c. 133; with aa 
Introduction, Notes, and an Index. By J. F. Archbold, Esq., Barrister. 
12mo. 5s. cloth. 

Baker — ^The Laws relating to Burials in England and Wales; with 
Notes, Forms, and Practical Directions. By T. Baker, Esq., Barrister. 
i2mo. 5s. cloth. 

Bankrupti^^-A New Scale of Costs in Bankruptcy, 1855. By J. Y. Lee* 
12mo. 5s. boards. 

Beaiumont — The Law and Practice of Bills of Sale, and also of the Bills 
of Sale of Ships, under the recent Statutes, with Precedents, &c. By 
J. Beaumont, Solicitor. 12mo. 6s. 6d< cloth. 

CcUier — ^A Treatise on the Law relating to Mines, including the latest 
Cases, reported July, 1855, and the New Stannary Act, 1855. By B. P. 
Collier, Esq., Barrister. 12mo. 8s. cloth. 

Co<>k — ^The Act for the better Local Management of the Metrcmolis ; 
with Analysis, copious Explanatory Notes, and full Index. By E. B. 
Cook, A.M., Barrister. 12mo. 3s 6d. boards. 

Cbjp— <The Law and Practice of Joint Stock Companies, with Limited 
Liabilitjr : comprising the Limited Liability Act, 1855 ; the Joint Stock 
Companies' Begistration Act, 1844 ; the Jomt Stock Companies' Begistra- 
tion Amendment Act, 1847 ; with Introduction, Notes, Forms, and general 
Index. By E. W. Cox, Esq., Barrister. 12mo. 8s. 6d. cloth. 

FawcOt — ^The Criminal Justice Act, 1855, with Short Notes and Index. 
By J. Fawcett, Esq., Barrister. 12mo. Is. 6d. sewed. 

Hamel — ^The Laws of the Customs ; Supplement for 1855 : consisting of 
an Epitome of the Consolidated Customs Tariff Act, 18 & 19 Vict. c. 97, 
with the Tables of Duties and Drawbacks ; containing also the requisite 
Instructions and Provisions of the Act of 1855. By F. J. Hamel, Solicitor 
of Customs. Boyal 8yo. Is. sewed. 

Hopwood-~RepoTt of the Hopwood Will Case, tried at the South Lanca- 
shire Spring Assizes, 1855, before Mr. Justice Cresswell and a Special Jury. 
8yo. 5s. sewed. 

Jamaica — ^The Courts of Jamaica and their Jurisdiction. Boyal 8yo. 
24s. cloth. 

James — The Limited Liability Act, 1855, with Introduction and Notes. 
By J. H. James, Esq., Barrister. 12mo. Is. 6d. sewed. 

VOL. LIY. NO. CIX. 8 I 



424 List of New Publications. 

JbiM9— The HistoTj ef the French Bar. By R. Jones, Esq*, Barrister. 
Svo. 10s. 6d. cloth. 

Levi— The Law of Natnre and Nations, as affected by the Divme Law. 
By L. Levi. 8yo. ds. 6d. cloth. 

Norton — ^A Letter to the Queen on the Lord Chancellor Cranworth's 
Marriage and Dirorce Bill. By Hon. Mrs. Norton. Bvo. Ss. 6d. sewed. 

Oit^— The Friendly Societies' Manual : comprising the New Consolida- 
tion Act, 18 & 19 Vict. c. 64, and other Statutes affecting Old and New 
Societies, methodically arranged ; with an Exemplification of the Official 
System of Bookkeeping, Rules, Tables of Contributions, Cases, Forms, &c 
By Geoi^ C. Oke. 12mo. 6s. boards. 

Paierson — ^The Merchant Shipping Act, and the Merchant Shipping 
Repeal Act, 1854 and 1855. With Notes and Index. By W. Paterson, 
Esq., Barrister. 12mo. 5s. 6d. cloth. 

Pra«— The Law relating to Friendly SocietiM, 18 & 19 Vict. cap. 63 ; 
also the Acts relating to Industrial and Provident Societies ; with an 
Appendix, and a copious Index. Fourth Edition.' By W. T. Pratt, Esq., 
Barrister. 12mo. 5s« boards. 

Saunders — ^The Practice of Magistrates' Courts ; including that under the 
Larceny Summary Jurisdiction Act, 18 & 19 Vict. cap. 126. By T. W. 
Saunders, Esq., Barrister. 12mo. 9s. 6d. cloth. 

Scof^ — ^The Act for the better Management of the Metropolis; with an 
Introductory Abstract, &c., and a copious Index. By J. J. Scott, Esq., 
Barrister. 12mo. 4s. dotL 

SmUh — ^Practical Proceedings for the Removal of Nuisances, and Exe- 
cution of Drainage Works, under the Nuisances' Removal Act, 1855, and 
by other Course of Law ; with Forms. By J. T. Smith, Esq., Barrister. 
12mo. 5s. boards. 

SmUh — ^The Metropolis Local Management Act, 1855 ; with an Intro- 
duction, copious Practical Notes, a full double Index, and a Table of 
Qualifications for Voters, Vestryman &c. By J. T. Smitii, Esq. Barrister. 
12mo. 8s. cloth. 

Spike — ^Law of Master and Servant, in regard to Domestic Servants, 
Labourers in Husbandry, and Clerkm New Edition, revised and cor- 
rected. By C. B. Claydon, Esq., Barrister. 12mo. Ss. 6d. boards. 

Sioeet — ^The Limited Liability Act, 1865 ; and the Acts for the Registra- 
tion, Incorporation, and Regulation of Joint-Stock Companies, &c. ; with 
an Introduction, Notes^ Forms, and Index. By G. Sweet, Esq., Barrister. 
12mo. 9s. cloth. 

Wordstoorth — ^The Limited Liability Act, 1855 ; being a Supplement to 
Treatise on Law of Mining, Banking, Insurance, and Greneral Joint- 
Stock Companies. By C. F. F. Wordsworth, Esq., Barrister. 8vo. Is. 6d. 
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Admiralty Law. The Inga^ 411. 
Appropriation of Payments, Law as to, 21. 

Bankmptcy and Insolvency, As to Personal Protection acquired through, 

293. 
Bills of Exchange Act, 1855, 388. 

Biography — ^Lord Brougham and Yaux : his Professional and Parlia- 
mentary Career, 66. 

Lord Lyndhurst : his Professional and Parliamentary Career, 321. 
Books, Short Notes of New, 197, 419. 

Common Law Procedure Act^ Cases decided under, 195. 
County Courts Commission, 129. 

English Courts in Saxon Times, 158. 

Events of the Quarter, 206, 419. 

Examination Papers for Degree of Barrister-at-Law, May, 1855, 50. 

Executorship, Law respecting Transmission of, 110. 

Habeas Corpus, Remarks as to Writ of, 278. 

Law Merchant, Points in History of, 1. 
Leading Cases : — 
EquUy — Ware v. Lord Egmont^ 171 ; Law «. London Indisputable Life 
Policy Company, 185. 
Limited Liability, Arguments for and against stated, 215. 
Loan Contractors, their Competency to Sit in Parliament, 259. 

Presumptions in Criminal Cases, 374. 
Publications, List of New, 213, 423. 

Reviews : — 
Curran's Sketches of Irish Bar, 119. 
Smith's Law of Landlord and Tenant, 167. 

Short Notes of Cases, 188, 400. 
Sketches of Irish Bar, 119. 

Statute Law Commission — Remarks as to its Constitution, &c., 148 ; 
Its present Exigencies, 368. 

Wills, Law of Construction of, 141. 
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